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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

IMPEJUCJIOBHUE

[IpaBo Ha WHAMBUAYAJTHHYIO JKaJIOOYy CHPaBEIJIMBO CUHUTAIOT OTIMUWTEIBLHON YEpTOU H
BeIMUYaliMM AocTkeHueM EBponeiickoii KonBeHnum 1no mnpasBaMm denoBeka. Jluma,
CUMTAIOIIME, YTO UX IpaBa 4eJIOBEKa HAapyLIEHbI, UMEIOT BO3MOXHOCTb MOJATh KajJo0y B
EBponeiickuii Cyn mo mnpaBam uenoBeka. OIHAKO CyHIECTBYIOT BakKHbIe TpeOOBaHUs
IPUEMIIEMOCTH, H3JI0)KeHHbIe B KOHBEHILMHM, KOTOpBIE MAOJKHBI OBITH COOIIOAEHBI [0
paccmotrpenus nena. Hampumep, 3asgBUTENM NOJDKHBI UCUEpHaTb BHYTPUIOCYAAPCTBEHHBIE
CpeACTBa MPAaBOBOM 3aIUTHI U 00s13aHBI MOAATH )KAI00bl B TEYEHUE MIECTUMECSYHOTO CPOKa
CO JIHs BCTYILICHUS B CUJIy BHYTPUTOCYJaPCTBEHHOIO PEIICHMUS.

ITo cocrosuuto Ha 1 HOs0pss 2014 roma, oxomo 78 000 >xamod OXUAAIA PACCMOTPEHUS
cocraBoM cyzaei Cyma. Hecmorps Ha TO, uTo peectp aen Cyna 3a mocienHue Tpu ronaa
cokpaTwics npuMepHo Ha 50%, OH HO-TIpEeXHEMY COAEPKUT 3HAYUTEIBHOE YHUCIO Jed,
HOJUIeKAIUX PACCMOTPEHUIO MEXIYHAPOIHBIM CYIOM, YTO MPOJOJIKAET CO37aBaTh Yrpo3y
3(PeKTUBHOMY OCYIIECTBICHUIO TIPaBa Ha Mojavy *kajao0sbl, 3akperieHHoro Konsenrueit. 13
OTbITa W3BECTHO, YTO MOJAaBJsIONIee OONbIIMHCTBO nen (92% pen, pemeHue 1no KOTOPhIM
o610 mpuHATO B 2013 romy) Oymer ocraBieHo Cymom 0e3 yIOBIETBOPCHHS IO MPUUUHE
HernpuemsieMocTH. Takue fena TOHKHbI ObITh M3yYeHBl IOPUCTAMHU U CYIbSIMU 1O BBIHECEHUS
pemieHus o0 ux oTkiIoHeHuMH. Takum oOpa3zom, oHuU 3acopsaoT peectp nen Cyna u
OPEMATCTBYIOT ~ PAacCMOTPEHHUIO  JIeN,  3aCHy)XUBAIOIIMX  OOJIBIIET0  BHUMAaHHUS U
YIIOBJETBOPSIONINX TPEOOBAHUSIM MMPHUEMIIEMOCTH, KOTOPbIE MOTYT KacaTbCsl CEPbE3HBIX
3asBJICHUI O HApYIIEHUSIX MPaB YEJIOBEKA.

Ha ocHoBanuu ombiTa W yKa3aHHOH BBIIIE CTATHCTUKH OYEBUAHO, YTO y OOJIBIIMHCTBA
JWL, TONAIOMIMX WHAWBUAYAJIbHBIE JKaJlOOBl, OTCYTCTBYIOT JOCTaTOYHBIE 3HAHUSA O
TpeOoBaHUsX mnpuemieMocTd. [lo Bcell BUIMMOCTH, 3TO OTHOCHUTCS TakK€ KO MHOTUM
IOPUCKOHCYJIBTaM W MPAaKTHKYIOUMM aaBokaraM. Ha MHTeprakeHckoil KoH(epeHIuu 1o
pedbopme Cyna rocynmapctBa-wieHsl CoBeta EBpombl TOUHO ompenenwim 3Ty MpoosieMy u
npu3Baiyu «rocynapcrBa-uieHsl U Cya obecreunTs NpelocTaBiIeHre MOJTHOW U 00bEKTUBHON
uH(pOpMaliy MOTEHUHAIbHBIM 3asiBUTENIM 0 KoHBeHIIMM U npeneaeHTHOo npaktuke Cyna, B
YaCTHOCTH, O TMpOLEAypax IMOJaud >KaloObl M KPHUTEPUAX MPHEMIEMOCTH» (IYHKT 6
NuTtepnakenckoit nexapaiuu ot 19 gespamnst 2010 rona).

Peakuueit Cyna Ha npusblB crajga HOAroTroBka [IpakTuyeckoro pykoBOACTBA IO
KPUTEPUSM MIPUEMIIEMOCTH, B KOTOPOM YETKO M3JI0KEHBI IIPaBUJIa U MpELEeACHTHas TPaKTHKA,
Kacaromuecss npuemieMocTd. llenpro JOKymMeHTa SBISETCs OOecledeHHe 3aluTHHKAM
BO3MOXKHOCTH HaJUIeXkKAIIEer0 KOHCYJIbTUPOBAHUS KIMEHTOB 110 BOMPOCY LIAHCOB MpPH MOAa4e
npuemiieMoii kano0bl B Cyz, a TakKe COKpaIlleHHe KOJIWYECTBA OUEBHUIHO HEMPHUEMIIEMBIX
*kano0. [Ipeapinymue n3manus Hacrosmiero PykoBojacTBa ObITM MepeBeneHbl Ooyiee YeM Ha
JBANATh S3BIKOB U JIOCTYITHBI OHJIAH KaK Ha BHYTPUTOCYIApCTBEHHOM YypOBHE, TaK M Ha
BeO-caiite Cyma. MHe xoTenochk Obl BBIPA3UTh OJaroJapHOCTh BCEM IPABUTEILCTBAM M
IPOYNM TIapTHEpPaM, KOTOpble 00ECHeYmIi TaKyl0 BO3MOXHOCTb, a TaKXKe MpPU3BaTh UX K
JalbHENUIIEMY IEPEBOY U PACIIPOCTPAHEHHIO HACTOSIIETO TPETHETO U3/IaHNUS.

Hogoe IlpaBuiio 47 Pernamenta Cyna, KoTopoe BBenO 0ojiee CTPOTHE YCIOBHUS IMOAAa4YH
*ano6 B Cyn, Bcrynmuiio B cuity 1 ssuBaps 2014 roga. Dta monpaBka kK PernmaMmeHTy, Hapsay
HOBBIM [IpakTHUYeCKUM PYKOBOJCTBOM, BHECJTA JBa OCHOBHBIX M3MEHEHUS, KOTOpbIE OyayT
OTpeAeNaTh, MOAJNEKHUT jKajnoba OTKIOHEHUIO WM Mepenaue cyldeOHOMYy cocTaBy. OTH
U3MEHEHUS, B TMEPBYIO Ouyepesb, KACAIOTCS HOBOHM YNpOIIEHHON (OpMBI KajloObl, KOTOpas
JOJI’KHA OBITh TOJTHOCTBHIO 3aMOJHEHA M COMPOBOXKAATHCSA KOMUSIMU BCEX COOTBETCTBYIOIIUX
NOJATBEPXKJIAIOIINX JOKYMEHTOB IOJ] YIpo30il OTKa3a B pacCMOTpeHMH. Bo-BTOpBIX, eciu
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

(dopma kao0bl WIIM MaTepUAITBI JIeNa MPEICTABICHBI 110 UCTEYCHUN MIECTUMECSYHOTO CPOKa,
*
K00y OOBIYHO OTKIIOHSFOT KaK MOJIaHHYIO C HAPYIIICHHEM CPOKOB.

B memnsix ocBetoMIICHUS MOTEHIMANBHBIX 3assBUTENCH U (MIIN) UX MPEACTaBUTENICH O HOBBIX
ycIoBUAX mojaun xkanoOsl, Cya pacmupui o0beM HH(OPMAIIMOHHBIX MaTEpHUaIoB Ha BCEX
opurmanpHEIX  sA3bIkax  ocymapcTB-ydacTHHKOB KoHBeHIun. Marepuansl  BKIIOYAIOT
MHTEPAKTHBHBII CIIMCOK KOHTPOJIBHBIX BOIPOCOB M BUJCOPOIHMKH C Pa3bsICHEHUEM KPUTEPHUEB
NPUEMIIEMOCTH, a TaKXKe MOPs/IKa MPABUIBHOTO 3aMOTHEHUS GOpMEI kanoosl. Kpome Toro, B
HACTOsIIEe BpeMs B TOJHOM OOBEME JIOCTYIHBI BeO-CTpaHMIIBI, COAEPIKAIINE IOJIC3HBIC
CBEeJICHHs il Jo00ro Jmma, jkemaromero mojarbk kainody B Cyn, Ha s3BIKaXx BCEX
locynapctB-yuactHukoB. Kpome TOro, ciemyer ymoMmsiHyTb PYKOBOICTBO «Bompockl u
OTBETHI», HEaBHO OMyOarKoBaHHOe COBETOM aJBOKATOB M IOpUAMYECKHX 00mecTB EBpoms
(CCBE).

[TocnenHee, HO HEMAIOBAYXKHOE: B pe3yJibTaTe AEHCTBUS IMPOTrpaMMbl IEPEBOAOB, KOTOpast
obuta 3amymiena Cyznom B 2012 roay, 6onee 12 000 nepeBo0B U3 MpeHEeHTHON MPAaKTUKU
IPUMEPHO Ha TPHUJIIATH s3bIKaX (KpOME aHTIIMHCKOTO U (PaHITy3CKOTO SI3BIKOB) B HACTOSIICE
BpeMsi noctynHbel B 0aze ganHeix HUDOC. Psg gen, JOCTYNMHBIX B HacTosee Bpems B
IIepeBO/JIe, COAEPKUT BaXkHYI0 aprymenranuio Cyna no Bonpocam npuemiemoctH. [louck nen
B HUDOC ocymecTBisiercs MO KIIOYEBBIM CIOBaM, OTHOCSIIMMCS K OJHOMY WU
HECKOJIbKUM KPUTEPUSM MPUEMIIEMOCTH.

AZBOKAaThl W IOPHUCTHI, IOMHUMO IPOYEro, HECYT OTBETCTBEHHOCTh 3a oOOecreueHHe
oTkpbIToro focryna k Cymay BceM (pU3HYECKHM JIHIaM, KajJoObl KOTOPHIX YIOBIETBOPSIOT
KPUTEPHSIM TPUEMIIEMOCTH, H3JI0)KEHHbIM B KOHBEHIMM, a TakXe YKa3aHHBIM BBIIIE
IpoLeCCYalIbHBIM YCIIOBHSAM. HecMoTpss Ha 3HAYMTENFHOE COKpAlIeHHE KOJIWYEeCTBa JIell,
HaxomAumxcsi Ha paccMoTpeHun Cyna, B TedeHHE NpouUIbIX JjeT, B Cya Mo-npexHemy
IOCTYIAeT CIIMIIKOM MHOTO 3Kaio0, KOTOpbIe HE CJIEA0BAJIO IOAAaBaTh, MOCKOJIBKY OHU HE
COOTBETCTBYIOT PA3JIMUYHBIM YKa3aHHBIM TpeOoBaHMsIM. [IpakTHKyrOIIMM IOpHCTaM ciexyer
BHHMATEIbHO H3Yy4YHTh Hacrosiee lIpakTudeckoe pyKOBOJACTBO 10 INMPHUHATHSA PEIICHHUS O
nojgaun xkanoObl. Takum 00pa3oM OHU BHECYT CYIIECTBEHHBIH BKIaa B 3((eKTHBHOCTH
EBporneiickoii KoHBeHIMY 0 3a1uTe npaB YeJI0BEKA.

Xorenock Obl BEIPAa3UTh Npu3HaTeNbHOCTE M3AarenbeTBy Wolf Legal Publishers 3a Bimyck
TPEThETO IEYAaTHOTO HM3MaHUs HacTosAmero PyKoBOICTBa Ha aHTTMICKOM M (PaHITy3CKOM
SA3bIKaX B TAaKOM NpuBJeKareabHOM ¢opmare. He comHeBaioch, 4TO 3a 3TUM TOCIEIYyeT
MHO)XECTBO HOBBIX DPEIAaKIMi HacTosmero PykoBoJCTBa, MOCKOJBKY MPaBO IMPOAOIDKAET
pa3BUBaTHCS, U MOJIb3a PyKoBOCTBA SBIsIETCS OOIIECTTPU3HAHHOM.

CrpacOypr, Hos10pb 2014 roga
Jun nuneman, Ilpeoceoamenv Eeponetickoeo Cyoa no npasam uenosexa

* IlecTuMecSYHBIN CPOK MOAAYH KAT00BI OYIET COKpAIIeH 10 YETHIPEX MECSICB MOCIE BCTYIUICHHS B CHILY
IIporokomna Ne 15 k Konsenuuu.
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Ynpowennas cxema pabomsi cyoebHvIX 0peano8 ¢ 0enom
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

BBEJAEHHUE

1. Vupexnéunas EBpomneiickoii KOHBEHIMEH 10 mMpaBaMm 4denoBeka (nanee «KoHBeHIHs)
cUCcTeMa 3allUThl MpaB M OCHOBHBIX CBOOOJ OazupyeTcss Ha NPHUHLIUIE CYOCHAMAPHOCTH.
3anava no obecrneyeHNI0 QYHKIMOHUPOBAHUS ITOW CHCTEMBI BO3JIaraeTcsl B EPBYIO OYEPEIh
Ha rocyzaapcTBa — yuacTHUKM KonBeHuu. M TobKo KOorja rocyiapcrsa He CIIPaBIISIIOTCS CO
CBOMMH OOSI3aHHOCTSIMH, B JIeJI0 BCTymaeT EBpomelckuii cyn mo mpaBaMm 4eoBeka (maiee
«Cyn»).

CrtpacOyprckuii KOHTPOJIBHBIA MEXaHU3M 4Yallle BCETO MPHUBOIUTCS B JIEHCTBHE TMOAAYCH
WHIMBUIYaJIbHOM 5kano0bl. [IpaBoM Ha Takyro mojpauy obianaet jo0o0e MO0, IOPUIHUECKOe
Wi ($u3NyYecKoe, HaXoAsIeecs Mo IOPUCAUKIMEeH TocyaapcTB — yyacTHUKOB KoHBeHIMH.
[lomyyaercsi, 4YTO Kpyr MNOTEHUMAIBHBIX 3asBUTENEH >ano0 upe3BbIYaiiHO MmHPOK. K
BOCBMHUCTaM MWJUIMOHAM >kutesie bosbiioli EBponbl, a Takke rpakaaHaM HEEBPOMEUCKUX
roCyapCcTB, NMPOXKHUBAIOIIMM B EBpome WM ClEQyIOIMM TPaH3UTOM IO €€ TEppPUTOpPHH,
cienyer nmpuOaBUTh MUJUTMOHBI accoluanuii, GOHA0B, MOJTUTHUECKUX MapTUH, MPEANPUATUI
U T.1. M 3TO HE cuMTas aul, NOANAAAIOIINX M0/ IOPUCAUKINIO TOCYAApCTB — yYAaCTHUKOB
KoHBeHIIUM 3KCTEppUTOPHUATIBHO. DTO MPOUCXOJUT B TeX CiydasX, KOrja rocyiapcrBa-
YYAaCTHUKH COBEPILAIOT ONPEAEIEHHBIE JEHCTBUS 3a IIPEAEIIaMU CBOEH TEPPUTOPHUH.

Bot yxe mHoro jner, kak CyJ TOHET B MOTOKE WHIWBHAYAIbHBIX 3kalio0. [TpuumHOMi TomMy
ciyxar pasnuuabie ¢aktopsl. [1o cocrosHuto Ha 31 nexadbpst 2013 romga Ha paccMOTpPEeHUH
Cyna Haxommiock 6oiee 99 900 xamo6. OgHako mopasisioniee OONBIIMHCTBO ATHX KaI00
(6onee 95 %) oTknoHseTcst 6€3 pacCCMOTPEHUS 0 CYIIECTBY B CHUIIY HECOOIOAEHUS KAaKOTo-
anb0 U3 KpUTEpUEB IMPUEMIIEMOCTH, yCTaHOBJIEHHBbIX B KonBeHuuu. Takas cuTyauus He
BbIroiHa HUKOMY. C oznHO# croponbl, Cya, Oyay4yn 00si3aHHBIM OTPEarupoBaTh Ha KaKIYIO
XKano0y, HE UMEET BO3MOXKHOCTHU CIIPABUTHCS B pa3yMHbIE CPOKU C JelIaMU, TPeOYIOIUMU
paccMoTpenust 1o cymectBy. C Ipyroil CTOpoHbI, JECSITKH ThICSY 3asiBUTENICH HEM30€kKHO
MOJIy4YaloT OTKa3, ¥ 3a4aCTYyI0 3TO MPOUCXOAUT CIIYCTS TOJbI OCIE MOJauU KaIO0ObI.

2. TocymapctBa — yuacTHukM KoHBeHumu, paBHO kak u cam Cya M ero cekperapuar
HAXOJATCS B IOCTOSIHHOM ITOMCKE BApUAHTOB PELIECHUS 3TOM MpoOsieMbl, Belb Ha KOHY CTOUT
Borpoc 3¢ dexTuBHOTO OTNpaBieHus npaBocyaus. OTHOM U3 caMbIX 3aMETHBIX MEp Ha 3TOM
nyTtu ctano npunsaTue [Iporokona Ne 14 xk KoHBeHMH. DTOT JOKYMEHT MPEIyCMaTpUBAET, B
YaCTHOCTH, BO3MOYKHOCTh PAacCMOTPEHMS 3aBEAOMO HENPHUEMIIEMBIX KajJ00 €IMHOJINYHBIM
CynbEi, KOTOPOMY TIOMOTAeT HeCYAcOHBIM NOKIaTIuK. PaHee Takue »kalio0bl MOCTyNaau Ha
paccmoTpeHre komurera u3 Tpéx cyaeu. IIporoxon Nel4, BcrymuBmmii B cuiny 1 uioHd
2010 roma, BBEN Tak)Ke HOBBIA KPUTEPHM MPHUEMIIEMOCTH, CBSI3aHHBIA C pa3MepoM yiepoa,
HaHECEHHOTO 3asBUTENIO. Llenb HOBOBBEIEHHS] — COKpAIEHHE YHCiIa Kaylod, MoJaBaeMbIX
JUIAMH, HE TPETEPIEBIINMU 3HAYUTENBHOTO yiiepoa.

19 despans 2010 rona npeacraButenu 47 rocyaapctB-wieHoB CoBera EBpomnsl cobpanuch
B UnTepnakene (IlBetinapust) nis o6cyxnenus oynymero Cyna u, B 0COOCHHOCTH, BOTIpOCa
€ro MeperpyKeHHOCTH, BbI3BAHHOM IOCTYIUIEHHEM OTPOMHOIO KOJUYECTBA HEMPUEMIIEMBIX
)kano0. B ouepenHoi pa3 moguepkHyB B TOP)KECTBEHHOM NEKJIapallid IEHTPAIbHYIO POJIb
Cyna B eBpONEHCKON CHUCTEME 3alluThl MpaB U OCHOBHBIX CBOOOJ, TOCYJapCTBa-WICHBI
00s13amuck TOBBICUTH A PexTuBHOCTh paboThl Cyma 0e3 ymepba mpaBy 3asBHUTENCH Ha
noJiaqy WHANBUIYAIbHOH jKaI00BI.

HeoOxomuMocTes  oOecrieyeHHsT  KU3HECIIOCOOHOCTH  MexaHu3Ma KOHBEHIIMM B
KPaTKOCPOYHOM, CpPEIHECPOUYHOM M  JOITOCPOYHOM  IIEPCIEKTHUBAX  JONOJHUTEIBHO
MOJYEPKUBAJIACh B JCKJIAapalUsaX, MPUHATHIX Ha MOCIEAyomuX KoHpepeHuusx B M3mupe u
Bpaiitone, npoBenennsix B 2011 u 2012 rogax, COOTBETCTBEHHO.

3. WUpes mpenocTaBUTh B PACMOpPsDKEHUE MOTEHIMAIBHBIX 3asBUTENCH OOBEKTUBHYIO U
MOJHYI0 MH(OPMALIUIO O MPOLEAYPe MOJauu KAI00bl U O KPUTEPHSIX MPUEMIIEMOCTH Hallljla
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OykBanbHOE oTpakeHue B myHkTe C-6 (a) u (b) MHTepnakenckoit nexnaparuu. Hacrosiee
MPAKTUIECKOE PYKOBOJICTBO MO YCIOBHSAM MPUEMIIEMOCTH WHAUBUAYAIBHBIX Kall00 UCXOAUT
Kak pa3 u3 3Toro Kourekcra. OHo ObLI0 pa3paboTaHo paau GopMUpOBaHUS y YUTATENS O0Jee
SICHOTO M TOAPOOHOTO TpEACTaBICHUs OO0 YCIOBUSAX MPUEMIIEMOCTH >kanod. 3amaueit
HACTOAIIETO PYKOBOJCTBA SIBISIETCS, C OJHOM CTOPOHBI, OFpaHUYEHHE MPUTOKA Xanol, He
UMEIOINX HUKAKUX IIaHCOB JOUTH J0 CTAJAWH PEIICHHUS TI0 CYIIECTBY, a C IPYrOil CTOPOHBI —
COJICHCTBUE TOMY, UTOOBI KaJIOObI, COOTBETCTBYIOIIME KPUTEPHUSIM IPUEMIIEMOCTH,
OPOXOAWIM 3TOT TECT Ha INpPUEMIEMOCTb. B Hacrosmiee BpeMs OOJBUIMHCTBO XKajoo0,
YIOBJETBOPSIOUINX KPUTEPUSIM MPHUEMIIEMOCTH, pPAacCMAaTPUBAIOTCS OJHOBPEMEHHO Ha
peaIMeT NPUEMIIEMOCTH U 110 CYHIECTBY, UTO YIPOILIAET U YCKOPSET MPOLEAYDY.

OTOT MOKYMEHT aJpEecoBaH, TJIAaBHBIM 00pa3oM, MPAKTUKYIOLUIUM IOpHUCTaM, H, MPEXIE
BCEro, aJIBOKaTaM, KOTOpbIe OYAYyT PEACTaBIATh 3asBuTenei B Cyze.

Bce kputepun nprueMiaeMocTH, 3aKperi€éHHbIe B cTathe 34 (MHIUBUIYyalbHbIE 5Kal00bl) U
ctatbe 35 (ycnoBus nmpuemiieMoctd) KoHBEHIIMH, paccMaTpUBAIOTCS B CBETE MPELEACHTHON
npaktuku Cyna. EcrecTBeHHO, HEKOTOpbIE MOHATHS, TaKWe KaK IIECTUMECSYHBIH CPOK W, B
MEHBIIICH CTENeHH, UCUEPIIaHNe BHYTPEHHUX CPEJICTB, OMUCATH JIeT4Ye, YeM OCTaIbHbIC, TAKUE
KaK, HalpuMep, «IBHasi HEOOOCHOBAHHOCTDY, KOTOPYIO MOXHO aHAJIM3UPOBATh MPAKTUYECKU
1o OeckoHeyHocTH, wiu komnereHimio Cyma ratione materiae wiu ratione personae. Kpome
TOT0, €CTh OTAENbHbIE CTaThbH, Ha KOTOPbIE 3aSBUTENM CCHUIAIOTCS HAMHOIO Yalle, 4YeM Ha
Jpyrue, ecTh OTACNIbHBIC TOCYAAPCTBA, KOTOPBIE HE paTH(QHUUIMPOBAIN BCE AOMOJHHUTEIbHbIC
npoTokosibl K KOHBEHIMM WM cAeflald OrOBOPKH OTHOCUTENBHO c¢epbl NpUMEHEHUS
OTIIENbHBIX HOpPM. Penkue ciiydan MeEXrocyJapCTBEHHBIX KalloO0 HE OXBaThIBAIOTCS
HACTOALIUM JIOKYMEHTOM, TaK KaK MX PacCMOTPEHHUE OCYLIECTBISIETCS C CYHIECTBEHHO MHBIX
no3uuuid. Hacrosimee pykoBOJICTBO, HE NMPETEHAYS Ha HCUYEPIBIBAIONIYIO ITOJHOTY, Oyaer
choKxycupoBaHO Ha HarboJiee paclpoCTPaHEHHBIX MPABOBBIX CUTYAIUIX.

4. PykoBOJCTBO OBLIO TMOATOTOBIEHO CHyX)00i topuckoHcynbra Cyma. OHO HE HMeeT
oOs3arenpHOM cuibl Juigs Cyga 1Mo BOOpocaM TOJKOBaHHUS KPUTEPHUEB MPUEMIIEMOCTH.
CogepxaHre pyKOBOJICTBA Oy/leT peryisipHO OOHOBIATHCS. DTOT JOKYMEHT ObLI M3HAYAIBHO
HanmucaH Ha (PaHIy3CKOM W aHTJIHUICKOM s3bIKaX, HO OH Takke OyAeT mepeBenéH Ha
HEKOTOpBIC Apyrue s3uiku. [Ipuoputer mpu 3ToM OyAeT oTaaH o(UIMATBHBIM SI3bIKAM TEX
roCyapcTB, MPOTUB KOTOPHIX MMOAAETCS HAaNOOIbIIEe KOJINYECTBO Kaoo.

5. Benen 3a ompeneneHUEM MOHATUN «MHIWBUIyalbHAs Kalloba» M «CTATyC >KEPTBBIY,
MOCJIEIyeT  aHaju3  NPOlLeCCyalbHBIX  OCHOBaHWMM  Hempuemsiemoctu  kamod (1),
IOPUCIUKIIMOHHBIX OCHOBAHHUI HEMPUEMIIEMOCTH, CBsi3aHHBIX ¢ KommereHiueil Cyaa (1), u,
HAaKOHEIl, MAaTepUAIbHBIX OCHOBAaHHMM HENPUEMIIEMOCTH, CBSI3aHHBIX C CYIIECTBOM
paccmarpuBaembix aen (I11).

A. UnauBuayaibHas kanooa

Crartbs 34 — UHANBHIYAJIbHbIE KAJ00bI

«Cyn MOXET NMPUHUMATH JKaJo0bl OT JIFOOOTO (PU3MUECKOTo IuIla, 00N HEMpPaBUTEIhCTBECHHOMN
OpraHM3alMyd WK JIIO0OW TPYIIBI YACTHBIX JIUI], KOTOPBIE YTBEPXKAAIOT, YTO SBUIIKMCH KCPTBAMH
HapymieHus: onHoit 3 Bricokux JloroBapuBaroniuxcs CTOPOH WX MpaB, MPHU3HAHHBIX B HACTOSIIEH
KonBennuu wiu B [IpoTokoniax kK HEH. ...»

1. Ilpeomem Hopmul

6. Crarps 34, mpoBo3rjamaromas NpaBO Ha HWHIANBUAYAJIbHYIO KanoOy, HaielIuia
YCJIOBCKA HACTOAIIUM IIPpAaBOM HWHUIUUPOBATH IOpI/I,Z[I/I‘-IeCKI/Iﬁ nmponecc Ha MCEKAYHApPOIHOM
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ypoBHe. OHa ke, Oyayud «KJIIOYEBBIM AJIEMEHTOM MEXaHHM3Ma» 3allUThl MpaB 4YeJIoBeKa
(Mamatkulov u Askarov npomus Typyuu [BIT]," §8 100 u 122; Loizidou npomus Typyuu
(mpenBapuTenbHbIC Bo3pakeHwus), § 70).

7. KoHBEHIMS — 3TO JKMBOM MHCTPYMEHT, U TOJIKOBATHCS OHA JOJKHA B CBETE YCJIOBHIA
CETOAHSIIHEr0 JHSA. OTO TNpPELENeHTHOE IOJIOKEHHE  paclpoCTpaHseTcs U Ha
npolieccyaabHble HOPMBI, TAKUE Kak cTaThs 34 (TaMm ke, 8 71).

8. UroOwmr omupatrbcsi Ha crtaThio 34 KoHBEHIMH, 3asgBUTENb JOHKEH OTBEYATh JIBYM
YCIIOBUSIM: OTHOCUTHCSI K OJHOW U3 KaTErOpUil 3asBUTENCH, YKa3aHHBIX B cTaThe 34, U OBITh
CIIOCOOHBIM JI0Ka3aTh, YTO SIBJSETCS >KepTBoW HapyuieHus KouBeHuuu (mocTaHOBIEHUE
bonpmoit Ilanater EBponelickoro Cyna no neny Vallianatos u opyeue npomue I peyuu,
nyHKT 47).

2. Kamezopuu 3aseumerneii

() DPuznmyeckue TUIA

9. Jlroboe M0 MOXKET pacCUMThIBaTh Ha 3amuTy KOHBEHIMH, €CIU MpeanojaracMoe
HapyIIeHHE CO CTOPOHBI TOCYAapCTBa—ydaCTHWKAa KOHBEHIIMM HMMENO MeCTO B Tpeienax
IOPUCAMKIUK 3TOT0 TOCYyIapcTBa B COOTBETCTBUH co craTheld 1 KonBenumu (Van der Tang
npomuse Hcnanuu , myHKT 53), HE3aBUCHUMO OT HAI[MOHAIBHON MPUHAICKHOCTH, MECTa
KHUTEIHCTBA, I'PAXKIAHCKOTO CTaTyca, MPAaBOBOTO TOJOXKCHUS M IPABOCIIOCOOHOCTH (MaTh,
TUIIEHHAs POIUTENbCKUX mpaB (mocranoBienue bonbmoit [lamater EBponeiickoro Cyna mo
neny Scozzari u Giunta npomueé Umanuu, iyt 138; nim HeCOBEpIICHHONIETHH, cM. A. V.
npomue Coeounennoeo Koponeecmea; unu HeneecrnocoOHOE JUI0, HE UMEIOIEe COTiacus
cBOero ornekyHa cMm. Zehentner npomus Aécmpuu, myHkTsl 39 U Clie.

10. 2Kano6bl MOTYT OBITH IMOJIAHBI TOJBKO OT UMCHH KUBBIX JIMIl WM HEMOCPEICTBECHHO
TaKUMHU JIMI[AMH; HE JOIMYCKAeTCs MMoaava Kamo0bl OT UMeHH yMepiero uma (Aizpurua Ortiz
u opyeue npomug Ucnanuu, nyakt 30; Dvordacek u Dvorackova npomus Cnosaxuu, MyHKT
41), naxe uepe3 mpexacraButens (pemenue Erpomeiickoro Cyma mo meny Kaya u Polat
npomus Typyuu; pemienue EBponeiickoro Cyna no aeny Ciobanu npomue Pymwbinuu).

(b) HOpuamyeckue JunA

11. FOpuanueckoe U0, 3aSBISIONIEE, YTO OHO SIBIISETCS JKEPTBOM HapyIIEHUS CO
CTOPOHBI TOCY/AapCTBa-y4yacTHHUKA IpaB, rapaHTUpoBaHHBIX Konsenuuen u IIporokonamu k
Hel, o0yiagaeT nmpoueccyanbHON MpaBococoOHOCThIO B Cyzie TOBKO B TOM CITy4yae, €CIIu OHO
SBJISIETCS «HEMPABUTEIbCTBEHHOW OpraHu3anuei» B 3HadeHuu ctatbu 34 KoHBEeHIIUH.

12. Tepmun «IIPaBUTEIICTBEHHBIC OpraHH3aIIm, B MIPOTUBOIMOJI0KHOCTh
«HETIPaBUTEJILCTBEHHBIM OpPTraHU3alMsIM» B 3HAUEHUU CTaTbU 34, MpUMEHSETCS HE TOJIBKO B
OTHOILLIEHUM  UEHTpPaJbHBIX oOpraHoB locymapcTBa, HO Takke B  OTHOUICHUH
JEIEHTPATU30BAaHHBIX OPraHOB BJIACTH, KOTOPHIE OCYLIECTBISIIOT «(DYHKLIHUU TOCyIapcTBa,
HE3aBHCUMO OT UX aBTOHOMHOCTH MO OTHOIIEHUIO K IICHTPAIBHBIM OpraHaM; aHaJOTHYHO
JTaHHBIA TEPMUH MPHUMEHSIETCS B OTHOLIEHUM MECTHBIX U PErHOHAIbHBIX OPraHOB BJIACTU
(pemenne EBpormetickoro Cyna mo neny Radio France u opyeue npomusé @panyuu, TyHKT
26), mynunumnanurera (pemenue Eppometickoro Cyma mo geay Ayuntamiento de Mula
npomué Hcnanuu), WIW YaCTU MYHULMUIAIUTETA, YYACTBYIOIIEM B OCYIIECTBICHUHU

1. I'mnepcchlIky BeAyT K OPUTHHAIBHOMY TEKCTY HUTHPYEMOTO MOCTAHOBJICHUSI WIIN PEIICHUS HA (PPAHILy3CKOM
WA aHTIIMICKOM s3bIKe (Ba odumanbHBIX s3pika Cyma), a Takke K peleHusM 1 oTdeTaM EBpomeiickoit
Kommuccnn o nmpaBam genoBeka. Eciii He yka3aHO HHOE, BCE CCBUTKH BEAYT K MMOCTAHOBICHHUAM IO CYIIIECTBY
nena, BeiHeceHHbIM [lanaroit Cyaa. Cokpanienue «(peur.)» o3HadaeT cchliky Ha pemenue Cyna, a «[BIT]»
03HAYaeT, 4To JIeJ0 ObLI0 paccMoTpeHo bounbioii [Tanaroit.
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rocyaapcTBeHHbIX (GyHkumii (pemenue Epomeiickoro Cyma mo mexy Municipal Section of
Antilly npomus @panyuu), HA OTHA U3 KOTOPHIX HE BIIPaBe MOAABATH K00y Ha OCHOBAaHUU
crateu 34 (cM. Takke penieHue EBpormetickoro cyaa mo aeny Dosemealti Belediyesi npomus
Typyuu).

13. Kareropusi «IpaBUTEIbCTBEHHAs OpraHU3alUs» BKIIOYAET IOPUAMYECKHUX JIMII,
YYaCTBYIONIMX B OTIPABICHUU TOCYAAPCTBEHHOW BIIACTH WM OKa3aHWHM TOCYIapCTBEHHBIX
YCIYT TOJ KOHTPOJEM MpaBUTENbCTBA. JJis TOro 4ToObI OMpENeNuTh, MOAMANACT JU MOJ
YKa3aHHYIO0 KaTerOpUI0 JI000€ YKa3aHHOE MOPUIUYECKOe IHUI0, OTIMYHOE OT OpraHa
TEPPUTOPUATBHON  BJIACTH, HEOOXOAMMO  YYMTHIBaTh €ro IpaBOBOM  cTaryc, B
COOTBETCTBYIOIIUX CIIy4asiX, MpaBa, KOTOPHIC MPEAOCTABISIET €My TaKOW CTaTyc, XapakTep
NESTEIbHOCTH, KOTOPYIO OHO OCYILECTBJISIET, a TakK€ KOHTEKCT OCYILECTBJICHMSI TaKOU
NESTENIbHOCTH, M CTENeHb €ro HEe3aBUCUMOCTH OT TIOJIUTUYECKUX OPraHoB (pelieHue
EBponeiickoro Cyma mo neny Radio France u opyeue npomus @Ppanyuu, TyHKT 206;
noctaHoBienre bonbimoi Ilanater EBponeiickoro Cyna mo neny Kotfov mpomue Poccuu
nyHKT 93). Uto Kacaercs myOJWYHO-TIPABOBBIX OOpa30BaHMM, KOTOPHIE HE OCYIIECTBISIOT
rOCY/IapCTBEHHBIX MTOJHOMOYHMH, CM. moctaHoBieHne EBponetickoro Cyna mo aerny The Holy
Monasteries npomue ['peyuu, nynakt 49; pemenne Eponeiickoro Cyma mo merxy Radio
France u opyeue npomue ®@panyuu, nynktel 24-26; pemenue EBponelickoro Cyaa no nemy
Osterreichischer Rundfunk npomus Ascmpuu. UTo KacaeTcsi TOCYIapCTBEHHBIX KOMITAHMIA,
o0Jafaomux JOCTaTOYHOW OpPraHM3aIlMOHHOW U ONEPAaTUBHON HE3aBHCHUMOCTBIO OT
['ocymapcrBa, cMm. mocrtanoBienue Eppormetickoro Cyma mo geny Islamic Republic of Iran
Shipping Lines npomug Typyuu, nyaktel 80-81; mocranosnenue EBponeiickoro Cyna mo nemy
Ukraine-Tyumen npomue Yxpaunei, nyaktsl 25-28; nocranosienue EBporneiickoro Cyma mo
neny Unédic npomus @panyuu, nynktsel 48-59; u, nns cpaBHeHwus, peuienue EBpomelickoro
Cyna nio neny Zastava It Turs npomus Cepouu; pemenne EBponeiickoro Cyna no aeny State
Holding Company Luganskvugillya npomue Yxpaumnsi; cM. Takxke pemieHue EBpomeiickoro
Cyna no neny Transpetrol, a.s., npomue Cnosaxuu.

(c) JIwbas rpynna pu3HYecKUX JUI

14. Kano6a moxer ObITh MofaHa rpynmnoil ¢usnyeckux aul. OIHAKO MECTHBIE OpraHbl
BJIACTH WJIM JIIOOBIE APYrHe TOCYNAapCTBEHHBIC OPraHbl HE MOTYT II0/IaBaTh KaJoObI depe3
(GU3MUECKUX JIUI], BXOASAIIMX B UX COCTAB WJIM MPEJCTABIAIONINX UX UHTEPECH], B OTHOILICHUN
NesHul, HakazyeMbIX ['ocymapcTBOM, rpakgaHaMH KOTOPOTO OHH SIBJISIOTCS M OT MMEHH
KOTOPOTO OHM OCYLIECTBISIOT MyOnuyHble nmojgHoMouus (pemenue EBponeiickoro Cyma mo
neny Demirbas u opyeue npomus Typyuu).

3. Cmamyc scepmevl

(a) IMousiTHE «KepTBA»

15. CnoBo «okepTBa» B KOHTeKcTe craThu 34 KoHBeHIMM 0003HAYaeT JIMIO WU JIHII,
KOTOPBIX MPSIMO HJIM KOCBEHHO 3aTPOHYIO IMpeanosiaraeMoe HapyuieHue. CienoBaTenbHo,
cTaths 34 KacaeTcs HE TOJBKO HEMOCPEACTBEHHON >KEPTBBI WIIM JKEPTB IPEANONIAracMbIX
HapyIICHUH, HO TaK)Ke KOCBEHHBIX >KEPTB, KOTOPHIM HAapyIIEHUE NMPUUMHUIO OBl BpEI WU
KOTOpBIE ObI MMENU JIEHCTBUTEIBHYIO W JUYHYIO 3aMHTEPECOBAHHOCTH B TOM, YTOOBI OHO
npekpatuiock (mocranosneuue bombioit [Mamater EBponetickoro Cyma mo aeny Vallianatos
u opyeue npomueé Ipeyuu, nyHkt 47). IloHATHE <KEPTBBI» TOJIKYETCS ABTOHOMHO U
HE3aBUCUMO OT BHYTPUTOCYJapCTBEHHBIX HOPM, TaKHMX Kak HOPMBbI, Kacaloluecs
3aMHTEPECOBAHHOCTH WJIM CIIOCOOHOCTH TOoJaBaTh MCK (moctanoBienune EBpomneiickoro Cyna
no aeny Gorraiz Lizarraga u opyeue npomue Hcnanuu, myHkt 35), naxke HECMOTPS Ha TO, YTO
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Cyny crnenyer oOpaTuTh BHHMaHME€ Ha TO, YTO 3asBUTEIb SIBISETCS CTOPOHOMN
BHYTPUIOCYIapCTBEHHOI'O  CYyAONpou3BoJAcTBAa  (mocraHoBieHue  bonbmoin  Ilamatsr
EBponeiickoro Cyna o neny Aksu npomuse Typyuu, yHKT 52; mocTaHoBlIeHHE boibmioi
[Manater EBpomeiickoro Cyna mo neny Micallef npomue Manemet, nyHkt 48). D10 He
Hojipa3yMeBaeT HaJIW4Ks MPEAONPEACICHHOCTH B JaHHOM Bompoce (IOCTaHOBICHUE
Bonsoit [Tanater EBponeiickoro Cyna no neny Brumarescu npomue Pymwinuu, nyHKT 50), n
NEHCTBUS, IOPUAWYECKUE TMOCHEACTBHSI KOTOPOTO HOCAT JIMIIb BpPEMEHHBIM XapakTep
(mocranoBnenue EBpomnetickoro Cyna o neny Monnat npomus [lleetiyapuu, myHkt 33).

16. TonkoBaHUE MOHATHUS GKEPTBA» Pa3BUBACTCA MapaJJICIbHO U3MEHEHUSIM B YCIIOBUSIX
XKHU3HU COBPEMEHHOro o0ImecTBa. [IpUMEHATh 3TO TOHATHE ClEAyeT ©0€3 HU3JIHIIHETo
dopmanusma (tam ke, myaktsl 30-33; mocranosnenue Eppormneiickoro Cyna mo aeny Gorraiz
Lizarraga u opyzue npomue Hcnanuu, nyakt 38; nocranoBienue EBponeiickoro Cyna mo
neny Stukus u opyeue npomus Ilonvuiu, myakt 35; noctanorieHue EBpomneiickoro Cyna mo
neny Zietal npomus Ilonvuwu, myHkThl 54-59). Cyn mOCTaHOBHWI, YTO BONPOC O CTaTyce
JKEPTBBI MOXKET OBITh MPHOOMIEH K CyIIecTBY aena (mocranosieHue Eppomnetickoro Cyma mo
neny Siliadin npomus @panyuu, nyakt 63; moctanosnenue bonpmoii [TanaTer EBpomnetickoro
Cyna o neny Hirsi Jamaa u opyaue npomus Umanuu, mysxt 111).

(b) TIIpsmas kepTBa

17. UtoObl MMeTh BO3MOXHOCTH I10/IaTh >kKajlo0y B COOTBETCTBHHM CO cTaTheil 34,
3asBUTEb JIOJDKEH OBITh CIOCOOEH JI0Ka3aTh, YTO OOKallyemass Mepa «3aTparuBacT €ro
Hanpsimyro» (nocraHoBineHue bonpmoi Ilamater EBpomneiickoro Cyma mno neny Tanase
npomus Monooewi, yHKT 104; mocranosnenue bonwmoii [Tamater EBponetickoro Cyma mo
neny Burden npomus Coedunennoco Koponescmea, myHkT 33). DTO ABISCTCS HEOOXOIMMBIM
yCIOBHEM BBEACHHUS B JICUCTBHE MexaHuW3Ma 3anuthl KoHBeHIMH (TOCTAHOBIICHHE
Esponeiickoro Cyna no neny Hristozov u opyeue npomus boneapuu, nyHKT 73), XOTsI 3TOT
KpUTEpUN HE ClleyeT MPUMEHSITh CTPOrMM, MEXaHHYECKHUM WM HEHM3MEHHBIM 00pa3oM B
Xoze cynonpou3BoicTBa (mocranosinenne bonpmioit [Manarer EBpomneiickoro Cyna mo geny
Micallef npomus Manesmul, myHKT 45; moctaHoBienune EBponetickoro Cyma mo aemy Karner
npomus Aeécmpuu, MyHKT 25; mocranoBienue bonbmoii Ilamater EBpomneiickoro Cyna mo
neny Aksu npomus Typyuu , myHKT 51).

(c) KocBennas xepTBa

18. Ecnm mpeamosaraemasi »KepTBa HapyIICHHWs] yMmepia J0 TMOJa4yd KajuoObl, y JIHIIA,
UMEIOILETr0 JOJDKHBIA 3aKOHHBIH MHTEpPEC B KadecTBe OJHM3KOTO pPOJCTBEHHHMKA, HMMEETCs
BO3MOXXHOCTh IOJAATh kajJjo0y B OTHOILIEHWU CMEPTH WM HCYE3HOBEHMs (TIOCTAHOBIIEHUE
Bbonsmoit ITanater EBponeiickoro Cyana no neny Varnava u opyeue npomue Typyuu, TyHKT
112). OT0 mpaBmiIo NEWCTBYEeT B CHIIy OCOOOT0 XapaKTepa CHUTYaIldd, BBITEKAIOIIETO U3
XapakTepa IMpeanojaraeMoro HapymeHHs, a Takke coolOpaxeHussMH 3(deKTUBHOTO
NPUMEHEHHUS OJHOTO M3 OCHOBHBIX TMOJIO)KeHUH cucteMbl KoHBeHIMH (pelieHue
Esponeiickoro Cyna o neny Fairfield npomue Coedunennoeo Koponescmea).

19. B rtakux ciyuasx Cyna mpu3HaeT, yTo ONHM3KHE WICHBI CEMbH (TaKHe KaK POIAUTEIIN)
JMIA, CMEPTh UM UCUE3HOBEHHUE KOTOPOTO, MPEINOI0KHUTEIBHO, HAJIaraeT OTBETCTBEHHOCTD
Ha ['ocynapcTBO, MOTYT CaMOCTOSITENILHO MPETEHA0BaTh Ha MPUCBOEHUE CTaTyca KOCBEHHOMN
JKEPTBBI TMPEANOIaraeéMoro HApyIIEHUs CTaTbU 2, U BOMPOC O TOM, SIBJISIFOTCS JIU OHU
3aKOHHBIMHM HACJEJIHUKAaMH IOKOWHOTO, HE HMEET OTHOLIEHUS K Jeny (IMOCTaHOBIECHUE
Esponeiickoro Cyna o neny Van Colle npomus Coedunennoco Koponescmea, nynkr 86).

20. bau3kuii pOJACTBEHHHMK TaK)Ke BIIPaBE IOAABaTh APYTHE >KaJlOOBI, HANpUMEp, IO
ctathsaM 3 u 5 KOHBEHIIMM OT MMEHH TOKOWHBIX WITU MPOIABIIUX 03 BECTHU POJICTBEHHUKOB,
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OpU YCIOBHM, 4YTO TMPEANOJaraéMoe HapylIeHHEe TECHO CBS3aHO CO CMEPThIO WIIU
MCYE3HOBEHHEM, TIOCTYKUBITUMHU OCHOBAaHUEM JIJIsI BOIIPOCOB TIO CTaThe 2.

21. Yto xacaercs cynpyros, cM. nmoctanosienue bombmioit Ilamarer EBponeiickoro Cyna
no aeny McCann u opyesue npomue Coeounennoco Koponescmesa, nocranosnenue bonpioi
[Tanater EBponeiickoro Cyna o neny Salman npomueé Typyuu; 910 KacaeTcs MapTHEPOB, HE
cocrosmmx B Opake, cM. pemenue EBpomnetickoro Cyna o aeny Velikova npomue boneapuu,
YTO Kacaercs poautTeneu, cM. noctaHoBieHue bompmioi Ilamater EBponeiickoro Cyaa mo
neny Ramsahai u Opyeue npomus Huoepnanoos, moctanoBieHue bonpmoit I[lamaTs
EBponeiickoro Cyna no aeny Giuliani u Gaggio npomus Hmanuu; 94T0 KacaeTcs POJHBIX
OpaTheB W cecTtep, CM. mocTtaHoBileHue EBpomneiickoro Cyma mo neny Andronicou u
Constantinou npomus Kunpa; 4To kacaercs nerer, cM. nocranosineHue EBponerickoro Cyna
no aeny McKerr npomue Coedunennoco Koponeécmea, dTo KacaeTcs IUIEMSHHUKOB U
MJIEMSIHHULL, cM. octaHoBieHue EBponeiickoro Cyna no neny Yasa npomus Typyuu.

22. B cayyasx, Korga mpeirnonaraeMoe HapymieHne KOHBEHIIMHM HE CBSI3aHO TECHO CO
CMEPTHIO WJIM UCUYE3HOBEHHEM MPSAMOM kepTBbl, Cya OOBIYHO OTKA3BIBAETCS MPEJOCTABISAThH
MpOIECCYalbHBI CTAaTyCc IOOOMY JApYyromMy IHIly 3a HCKIIOYCHHEM CIy4aeB, KOrja
YKa3aHHOE JIMI[0 MOJKET, B HCKIIOYUTENbHBIX CIydasx, MPOJEMOHCTPUPOBATh HaIU4Me
coboctBeHHOoro uHTepeca (pemieHue Epomeiickoro Cyma mo nemy Nassau Verzekering
Maatschappij N.V. npomue Huoepnanoos, nyukr 20). Cwm., Hampumep, pelIeHHE
EBpomneiickoro Cyma mo npeny Sanles Sanles npomue Hcnanwuu, kacaBuieecs 3ampera
ABTaHA3UU MpPU MPEANnojaracéMoM HapyuieHuu ctateu 2, 3, 5, 8, 9 u 14, u B kotopom Cyn
MOCTAaHOBWJI, YTO TIpaBa, OCYIIECTBICHUS KOTOPBIX TpeOOBaNl 3asiBUTEINb, SIBISBIIUNCS
HEBECTKOM MMOKOWHOTO M 3aKOHHOW HACJIEIHHUIEH, OTHOCATCA K KaTeropuu IpaB, HE
MOJJIeKAIUX Tepesadye, U 4TO, CIeIOBaTeNIbHO, OHA HE MOXKET TpeOOBaTh NMpPU3HAHUS €€
JKEpTBOM HapyIICHUS] OT UMEHU MMOKOMHOTO JIeBeps; cM. Takxke pemienue EBponeiickoro Cyna
no ngeny Bic u opyeue npomue Typyuu wu penienue EBponeiickoro Cyna no aeny Fairfield
npomus Coedunennozo Koponescmaa.

23. B Tex nenax, rzie CTaTyc KEpTBHI ObLI MPEAOCTaBICH OJM3KUM POACTBEHHHKAM, YTO
MTO3BOJIUJIO UM TOJIaTh TPEOOBaHUS B OTHOIICHUH >Kaj00, HApUMep, MO CTaThsiM S5, 6 uiu §,
Cya yuuThIBall, JEMOHCTPUPOBAIH JIM OHU MOPAJIbHYIO 3aWHTEPECOBAHHOCTH B TOM, YTOOBI
NOKOMHAasi JKepTBa ObUla OCBOOOXKICHA OT TMpH3HAHWS ¢ BHHBI (IIOCTAHOBIICHUE
EBpomneiickoro Cyna no neny Nolkenbockhoff npomus I'epmanuu, mynkt 33; mOCTaHOBIICHUE
Esponeiickoro Cyma mo nmeny Grddinar npomus Mondoewt, nyHKTel 95 u 97-98), nau B
3aIIUTe COOCTBEHHOM peryTaluy U pernyTainuu ceMbu (rmocraHosnenue EBpomneiickoro Cymna
no neny Brudnicka u opyaue npomue [lonvwu, myHkTel 27-31; moctanoBineHue EBporelickoro
Cyna no neny Armoniené npomus Jlumewi, myHKT 29; moctanoBinenue Eppomerickoro Cyna
no neny Polanco Torres u Movilla Polanco npomus Hcnanwuu, nyHktsl 31-33), wim
MPOJEMOHCTPUPOBAIIN JH OHU MaTepUaIbHYI0 3aMHTEPECOBAHHOCTh HA OCHOBAaHUH MPSIMOTO
BO3JICUCTBUS Ha UX MaTepuaibHble npaBa (mocraHorienue EBpomneiickoro Cyna mo aeny
Nolkenbockhoff npomue I'epmanuu, myakt 33; nmocranosienue EBponeiickoro Cyna o aemy
Gradinar npomus Mondogwt, mynkt 97; mocraHoBnenue bonpmoit [lanater EBpomeiickoro
Cyna no neny Micallef npomus Manemol, myHKT 48). Takke yIUTHIBAIOCH HAJTUYHE OOIICH
3aMHTEPECOBAHHOCTH, KOTOpas BBI3bIBAJIa HEOOXOAMMOCTH TPOJOJDKEHUS PACCMOTPEHUS
*kanob (tam ke, myHKTB 46 u 50; cm. Takke pemenue EBponeiickoro Cyna no neny Bic u
opyeue npomug Typyuu, TyHKTBI 22-23).

24. YCTaHOBIJICHO, 4YTO YYacTHE 3asBUTEIS BO BHYTPUTOCYIAPCTBEHHOM CyaeOHOM
pa3OuparenbCTBE SBISETCS JIMIIb OJHAM M3 HECKOJBKHUX AaKTyallbHBIX KpPUTEPHEB
(mocranosnenne Esponeiickoro Cyna no peny Nolkenbockhoff npomus I'epmanuu, nyskr 33;
nocranoBienne bonpmoit [Tanarer EBponeiickoro Cyna no aeny Micallef npomue Manvmet,
nyHKThl 48-49; mocranoBnenue Epomeiickoro Cyna mo aemy Polanco Torres u Movilla
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Polanco npomus Hcnanuu, nyakr 31; moctanoBnenue Epometickoro Cyma mo gemy
Gradinar npomus Mondoswvl, myHkTel 98-99; cMm. Takxke pemenue Eponeiickoro Cyna mo
neny Kaburov npomue boneapuu, myHKTBl 57-58, B cinydasx, korga Cyj mpHimnes K BBIBOAY,
4yTO, B JeJie, KacarlolleMcs BO3MOXXHOCTH mepenayu mpaB 1o KoHBeHLuH, 3asBUTENb, B
OTCYTCTBHH MOpPAJIbHOM 3aWHTEPECOBAHHOCTHU B pe3yibTaTe CyAeOHOr0 pa3doupaTesbCTBa UITU
WHON YBaXXUTEJIbHOM MPUUYMHBI, HE MOT CUMTATHCS KEPTBOU [MPEaIonaraeéMoro HapyueHus
KonBeHnuu| numbe Ha TOM OCHOBAaHUHM, 4YTO HOPMBI BHYTPUTOCYJAapCTBEHHOIO IIpaBa
MO3BOJSUIM €My MPUHMMATh YYacTHE B TPaXIJAHCKOM CYIOMPOU3BOJICTBE B KaueCTBE
HacjeaHnKa rnmokoinoro Kadyposa; cm. Takxke pemenue EBpomneiickoro Cyzaa o nemy Nassau
Verzekering Maatschappij N.V. npomusé Huodepnanoos, B KOTOpoM TpeOOBaHHE KOMITaHUU-
3asgBUTENsl O MPHCBOGHMU €U cTaTyca >KEpPTBbl B CHIIy NpHOOpeTeHuss TpeOoBaHUS M0
KonBeHnuu B pesynpraTe akta o nepeaade mpasa 0bu10 oTkI0HEHO Cynom).

25. Yto kacaetcs xajnod B OoTHoImIeHUH KommaHuii, CyJ mojiaraer, 4to (pu3ndeckoe JIMIo
HE MOJXKET >KaJIOBaThCi Ha HapylIEHHE CBOMX NpaB B XOJ€ CyAeOHOro pazOMpaTesibCTBa,
CTOPOHOM KOTOPOTO OH WJIM OHA HE SIBJISIETCA, JJaXKe €ClIM OH WJIM OHA SBJISJICS aKIMOHEPOM U
(M7M) AUPEKTOPOM KOMIIAHMHU, KOTOpasl SIBISIETCS CTOPOHOM CylneOHOTro pa3doupaTebCTBa.
Hecmotps Ha TO, 4TO B OIpeeIeHHbIX 00CTOATENbCTBAX €AMHCTBEHHBIH BlIajiesiel] KOMIIAaHUU
MOKET TpeboBaTh NpPU3HAHHS €ro/ee <OKepTBOW» B 3HadeHWM crathu 34 KoHBeHIUu B
CIIy4asiX, KOT/ia B OTHOLIEHUH €ro UM €€ KOMIIAHUU ObUIM MPUHATHI OCTIapUBacMble MEpHI, B
UHBIX CIIy4asX WTHOPUPOBAHUE MPABOCIIOCOOHOCTH KOMITAHUM MOXET OBITh OIpaBIaHO
TOJIbKO B HMCKIIIOUUTENBHBIX OOCTOSITEILCTBAX, B YACTHOCTH, KOI/la SIBHO YCTAHOBJIEHO, YTO
KOMIIaHUS HE UMEET BO3MOXKHOCTH OO0pamiaThCsi B MHCTUTYThI KOHBEHIIMH MOCPEICTBOM
OpraHoB, YUPEKICHHBIX Ha OCHOBAaHUU €€ ycTaBa, WU (B cilyyae JIMKBUAALKN) Yepe3 CBOUX
apOUTpaXXHBIX yIpaBisionux (nocranosienue bonpmoil Ilanater EBponeiickoro Cyna mo
neny Centro Europa 7 S.r.l. u Di Stefano npomue Umanuu, myHkt 92).

(d) TloreHumajbHbIe :KePTBHI H aCtio popularis

26. B HexoTophix 0coObIx curyamusx Cyq MPU3HAET, YTO 3asBUTEIh MOXKET SIBISATHCS
MOTEHIMAIBHOM xkepTBoi. Hampumep, B cinydae, eciy 3asBUTENIb HE CMOT YCTaHOBHUTH, YTO
3aKOHOJIATENLCTBO, HA KOTOPOE OH KallyeTcs, ObUI0 (paKTHUECKH MPUMEHEHO B OTHOIICHUH
HEro BCJIEJICTBUE TaHOTO XapakTepa Mep, KOTOpble OHO CaHKIIMOHUPOBAJIO (MIOCTAaHOBIIEHUE
Esponeiickoro Cyna no neny Klass u opyeue npomus I'epmanuu), wim B ciiydae, Koraa ObLIo
BBIHECEHO, HO HE HCIOJHEHO IMOCTAaHOBJIEHUE O BBIIBOPEHUHM HHOCTPAHHOTO TIpa)KAaHWUHA,
IpU TOM, YTO HCIOJHEHHUE MMOCTAaHOBICHUS TOJBEPIIO Obl €ro B MPUHUMAIOINIEH CTpaHe
oOpailieHuto, MpoTUBOpeyanieMy cratbe 3 KoHBEHINH, WM HAPYIIEHUIO €ro MpaB [0 CTaThe
8 Konenuuu (nocranosnenue EBponetickoro Cyna no aeny Soering npomus CoeduHennozo
Koponescmsa).

27. Tem He MeHee, 4YTOOBI UMETh BO3MOXKHOCTb JI0OMBATHCSI IPU3HAHUS KEPTBOU B TaKOU
CUTyalluu, 3asBUTEIb JIOJDKEH MPOJAEMOHCTPUPOBATh OOOCHOBAHHBIE M YOEIUTEIbHbBIE
JI0Ka3aTelbCTBa BEPOSTHOCTH TOTO, YTO HAapyIIEHHE, BIUIOIIEE HAa HErO WIM Hee JINYHO,
OyIeT MMEeTh MECTO; IPOCTOr0 MOJ03PEHUS WU MPEANOI0KEHUS HEIOCTaTOUYHO (pelieHue
Bonbmoii [Tanarer EBponeiickoro Cyaa no neny Senator Lines GmbH npomus namuaoyamu
eocyoapcme-unenos Eeponeiickoeo Cor3sa). Uto Kacaercs OTCYTCTBUS OQDHUIIMATBLHOTO
MOJIO3PEHHS O BBIIBOPEHHH, CM. TocTaHoBieHue EBporneiickoro Cyma no aeny Vijayanathan
u Pusparajah npomue ®@panyuu, myHKT 46; OTHOCHUTEIBHO MPEINOJIATaeMbIX IMOCIEICTBUI
MapIaMEeHTCKOro J0KIaaa, cM. pemenue EBpomneiickoro Cyna mo meny Fédération chrétienne
des témoins de Jéhovah de France npomueé ®panyuu;, TpeanojaracMmbple IOCICACTBUS
CyneOHOro pemeHus Uil TPEThEro JIMia, MpeObIBAIONIET0 B COCTOSIHUM KOMBI, CM. PELICHHE
EBponeiickoro Cyna no neny Rossi u opyeue npomue Umanuu.
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28. 3asgBUTENb HE MOXET CUUTATHCS MKEPTBOM, €CJIM OH CaM JIMYHO YaCTUYHO BHHOBAT B
npeznonaraeMoM HapyuieHun (nocranoBienue EBpomnetickoro Cyna no neny Pasa u Erkan
Erol npomue Typyuu).

29. Cyn Takxke moauepkuBaeT, uro KOHBeHIMS HE mpeaycMmarpuBaeT mnojaud actio
popularis (scanobvl om Heonpedenenno2o Kpyea auy) B UENAX TOJKOBaHUS IMPaB, KOTOPHIC
OHAa TPEIyCMATPUBAET, WM pa3pemieHuss (U3NYECKUM IUIaM O00KajloBaTh IOJOKEHUE
BHYTPUIOCYIAPCTBEHHOIO0 IIpaBa IIPOCTO IMOTOMY, YTO OHM IIOJIArar0T, HE HaXOISACh IOJ
NpSIMBIM BO3ZECHCTBUEM TaKOT'O IMOJOKEHHUS, YTO OHO MOXKET MPOTHUBOpeunTh KOHBEHIMHN
(mocranoBnenne bonpmioi IMamater EBpomeiickoro Cyma mo aeny Aksu npomue Typyuu
nyHKT 50; mocranosnenue bonpmoii [Tanater EBponeiickoro Cyna no neny Burden npomus
Coeounennozo Koponescmesa , nyHkt 33).

30. B oTHOUIEHWH HAIMOHATBHBIX 3aKOHOB YAaCTHOE JIMIIO MOXET 3asBUTh, YTO OTH
3aKOHBI, JNaxe He Oyaydud NpUMEHEHbl K HEeMy JHMYHO, HApYyIIAIOT €ro IpaBa B CHIY
HEOO0XOIMMOCTH KOPPEKTHPOBATH CBOE MOBEACHUE OJI CTPAXOM YTOJIOBHOTO MPECIIECIOBAHUS
WIM B CUJTy MPUHAAJICKHOCTH K KaTETOPUH JIML, PUCKYIOLIUX HAMpPSAMYIO HCIBITAaTh Ha cebe
JeiicTBUE 3aKOHOATeNbCTBa (TaM ke, NyHKT 34; mnocraHoBieHue bonbmoi Ilanater
EBponeiickoro Cyma mo neny Tanase npomus Monooswi, nyHKT 104; mocTaHOBICHHE
EBponeiickoro Cyna no neny Michaud npomueé @panyuu, myHKTH 51-52; mocraHoBIeHHE
bonemoii Ilamarer EBpomeiickoro Cyma mo neny Sejdi¢c u Finci npomueé bocnuu u
I'epyecosunsl , myHKT 28.).

(e) VYrpara craryca KepTBbI

31. ITlpexxne Bcero BHYTPUTOCYIApPCTBEHHbIE OpPraHbl BJIACTH JOHKHBI KOMIEHCHPOBATh
nmro6oe mpeanonaraemoe Hapymenne Konsenuuu. CrnenoBaTeabHO, BOIPOC O TOM, MOKET JIH
3asgBUTENb TPeOOBATh CTaTyCa XKEPTBHI MIPEIIN0JIaraeMoOro HapyleHus, SIBJISETCS aKTyaJIbHbIM
Ha Bcex dTanax pasouparensctBa B Cyzae (moctanosienue bompmoii [Tanatsr EBpomneiickoro
Cyna o neny Scordino npomue Umanuu (Ne 1), nyukt 179). B 3ToM OTHOIICHHUH, 3aIBUTEITb
JOJKEH OBITh B COCTOSTHUM JOKa3aTh HAJM4YME CTaTyca >KEPTBBI HAa MPOTSHKEHUH BCETO
pazbuparenscTBa (mocranoBiaeHue Epomeiickoro Cyna mo aemy Burdov mpomus Poccuu,
nyHkT 30; moctanoBnenue bonpmmoit [Tanater EBponeiickoro Cyna no nemy Centro Europa 7
S.r.l. u Di Stefano npomus Hmanuu, nyaxt 80).

32. Bompoc OTHOCHUTENBHO TOTO, MOXET JIM (PU3MUYECKOe JUIO MO-TIPEKHEMY TpeOOBaTh
NPUCBOEHHUSI €My CTaTyca JKepPTBBI MpeamnojaraeMoro HapyuieHuss KoHBeHIHH, OOBIYHO
BiiedeT co croponsl Cyna ex post facto paccMorpeHue ero wim ee cuTyanuu (TaMm e, MyHKT
82).

33. Pemienue wnu TpUHATHE MEp B MOJNB3Y 3asABUTENS, B MNPHHIIMIE, HE SBISICTCS
JIOCTaTOYHBIM OCHOBAHMEM IS JIMIIEHHUS €ro WIN €€ CTaTyca «KEepTBbD» B IENAX CTaTbu 34
KoHBeHIIMM, 3a WCKIIOUEHWEM CIIy4aeB, KOTJa TOCYIapCTBEHHBIC OpraHbl IPU3HAIOT
HapylIeHUe, IpsMO WIM 1O CYTH, a 3aTeM BO3MEIIAIOT Bpel, NMPUUMHEHHBIN HapylIeHUEM
Kousenmmu (mocranosnenune bonbmioi [lamater EBpomeiickoro Cyma mo aemy Scordino
npomue Umanuu (Ne 1), myukt 180; mocranosnenue bonbioit [Manater EBpomnetickoro Cyma
no peny Gdfgen npomus ['epmanuu, nyHkt 115; mnocranoBnenue bonbmoit Ilamater
EBponeiickoro Cynma mo geny Nada npomus [llseiiyapuu, myHkt 128). Tonpko mpu
COOJNIOACHUH JITUX YCIIOBUH CyOCHIMApHBIN XapaKTep 3alUTHOro Mexanu3ma KoHBeHIUu
HCKIIFOYAaeT BO3MOXKHOCTh paccMOTpeHus xanobsl (pemenue EBpomneiickoro Cyma mo aemy
Jensen u Rasmussen npomus /[anuu; noctanosienue Esponeiickoro Cyna no nemy Albayrak
npomue Typyuu, TyHKT 32).

34. 3asBuTenb COXpaHWJ ObI CTaTyC XEpPTBBI, €CAM OBl OpraHbl BIACTH HE MPU3HAIH,
psIMO WJIM TI0 CYTH, YTO MMEJI0 MECTO HApyIICHHE TpaB 3asBHUTENs (TaM ke, MyHKT 33;
pemenne EBpornetickoro Cyna mo aeny Jensen npomus /[anuu ), naxe eciu Obl TIOCIETHUIMA
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NMoJTy4r1 KomneHcanuoo (mocranosinenue bomemoit IMamater EBponeiickoro Cyna mo nmemy
Centro Europa 7 S.r.l. u Di Stefano npomus Umanuu, nyskt 88).

35. Kpome Toro, koMmrmeHcamusi JA0bkHA OBITh Haaiexamier u moctatouHoil. E€ orenka
3aBHCUT OT BCEH COBOKYIHOCTH OOCTOSTENBCTB Jefla, B OCOOCHHOCTH OT XapakTepa
paccmarpuBaemoro  HapymieHus ~KonBeHiuu  (moctaHoBieHue — bompmoit  [lamaTer
Esponeiickoro Cyna no aeny Gdfgen npomus I'epmanuu, nyHkt 116).

36. Hampumep, ¢usndeckoe JUII0 HE BIpaBe TpeOOBaTh MPU3HAHUS KEPTBOU HAPYIICHUS
IpaBa Ha CIpaBeNIMBOE CyaeOHOe pa3duparenbcTBO Mo crathe 6 KoHBeHIMM, KOTOpOE, MO
YTBEPKACHHUIO TAKOTO JIMIa, UMEJI0 MECTO B XOJ€ CyneOHOro pa3dupaTenbcTBa, B KOTOPOM
3TO JUIO OBUIO MPU3HAHO HEBUMHOBHBIM HIIM KOTOpOE OBLIO MpEeKpalieHo (peleHue
EBponeiickoro Cyna no neny Oleksy npomus Ilonvwu, pemenne EBpometickoro Cyaa 1o
neny Ko¢ u Tambas npomus Typyuu;, pemenune Epomeiickoro Cyna no memy Bouglame
npomus benveuu), 3a WCKIIOYCHHWEM CIIydaeB, KOrja jkamoba KacaeTcs UIMTEIbHOCTH
YKa3aHHOTO CyqeOHOro pazouparenscTBa (pemenue EBponeiickoro Cyaa mo aeny Osmanov u
Husseinov npomue bonzapuu).

37. B psne apyrux ciydaeB TOT (akT, COXpaHAeT JI (PU3NUECKOE JIUIO CTATyC KEPTBBI,
MOJKET 3aBUCETh OT pa3Mepa KOMIICHCALUU, MPUCYXKAEHHON HALMOHAIBHBIM CYJIOM, U OT
3 PEKTUBHOCTH (BKJIOYasi ONEPAaTUBHOCTH) CPEJCTBA 3aIMTHI, MO3BOJISIONIETO TPeOOBAThH
NPUCYXKIEHUs Takod kommeHcanuu (pemenue Eppomeiickoro Cyma mo agemy Normann
npomus J{anuu; nocranosienue bonbmoi [lamater EBpomeiickoro Cyna mo gexy Scordino
npomue Umanuu (Ne 1), mynkr 202; cM. Takke pernienue Eppornetickoro Cyma mo aemy Jensen
u Rasmussen npomus /lanuu).

38. Uro kacaercst Apyrux ocoObIX CHUTYyalluid, cM. TTocTaHoBiieHne EBpormeiickoro Cyna mo
neny Arat npomue Typyuu, nyHkt 47 (ctaths 6); nocranoBieHue Espomneiickoro Cyaa mo
neny Constantinescu npomus Pymwvinuu, myaktel 40-44 (cratbu 6 u 10); mocTtaHOBIEHUE
EBponeiickoro Cyna mno aeny Guisset npomugé @Ppanyuu, TyHKTHI 66-70 (ctaTths 6);
noctaHoBienne EBpomneiickoro Cyna o neny Chevrol npomue @panyuu, myaktsl 30 u cie.
(craths 6); moctanoBinenue EBponeiickoro Cyna no neny Moskovets npomug Poccuu, TyHKT
50 (cratbs 5); mocranoBieHue EBpometickoro Cyna mo gemy Moon npomueé @Ppanyuu,
nyHKTHI 29 u cien. (craths 1 [Ipotokomna Ne 1); pemenue EBponeiickoro Cyna no neny D.J. u
A.-K.R. npomue Pymvinuu, niyaktel 77 u cnen. (cratbs 2 IIpotokona Ne 4); mocraHoBIeHHE
Bonpmoit [Tanater EBponeiickoro Cyma mo neny Sergey Zolotukhin npomus Poccuu, TyHKT
115 (cratbs 4 IIporokona Ne 7); mocranoBinenue bonpmioi [Manater EBponeiickoro Cyna mo
neny Dalban npomus Pymwvinuu, myHkT 44 (ctaths 10); pemenue EBponeiickoro Cyna mo
neny Giines npomue Typyuu (ctatbs 10).

39. Jlemo MoeT OBITh MCKIIOUEHO M3 CIHCKA JIeJl, oJIexaIux paccMoTpernio Cyaom,
BBUJIy YTpaThl 3asBUTENEM cCTaryca >kepTBbl miam motepu locus standi. Yro kacaercs
paspelieHus Jiena Ha BHYTPEHHEM YpoBHe mocie pemeHus Cyna o MpUeMIIEMOCTH, CM.
nocranosnenue Eponeiickoro Cyna no geny Ohlen npomueé JJanuu (BBIYEPKHYTO W3
CIIMCKa); KacaTeJIbHO COTJIALIeHHs O Mepeiade MpaB, sIBISIIOIIMNXCS 00bEKTOM paCCMOTPEHHS B
pamkax oxHoro u3 Ttekymux nen B Cyne, cM. moctanoBienue EBpormeiickoro Cyaa mo nemy
Dimitrescu npomué Pymvinuu, myHKTHI 33-34.

40. Cyn Taxxke mpoBepsieT, He JOKHO JIM AEN0 ObITh UCKIIOUEHO U3 CIHCKA M0 OJHOMY
WJIM HECKOJIBKUM OCHOBAHUSIM, MPEyCMOTPEHHBIM cTaTheil 37 KOHBEHITNM, B CBETE COOBITHH,
MPOUCXOSIINX TTOCTIE TIOJIa4H >KaT00bl, BHE 3aBUCIMOCTH OT TOTO, YTO 3asBUTEIh MOXKET T0-
npexHemMy TpeboBaTh cuuTaTh ce0s ««kepTBoW» (moctaHoBieHue bonbmoit Ilamarer
Esponeiickoro Cyna no aeny Pisano npomus Umanuu (BBIYEPKHYTO U3 CIHCKA), MyHKT 39),
WIH JJa)Ke BHE 3aBUCUMOCTH OT TOTO, POJOJHKAET JIM OH WJIM OHA TPeOOBaTh CTAaTyca KEPTBHI.
[To moBoxy coOBITHH, POU3OLIEAIINX MOCTE PELICHUsT 00 YCTYINKE IOPUCAUKIIMU B TMOJIb3Y
BosnbIoit manatel, cM. mocraHoBieHue bombimoit [Mamater EBpomneiickoro Cyna mo geny El
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Majjaoui u Stichting Touba Moskee npomuse Hudepnanoos (BBIYEPKHYTO U3 CITUCKA), TyHKTHI
28-35; mocne pemieHusT 0 MPUEMJIEMOCTH KaJloObl, cM. mocraHoBieHrne bombmioi [lamater
Esponeiickoro Cyna mo aeny Shevanova npomue Jlameéuu (BBIYEPKHYTO U3 CIIHCKA), TYHKTHI
44 wn cnen.; u mociae nocraHoBiaeHusd IlamaTtel, cM. mocrtaHoBiieHHe boibiion IlamaTer
Esponeiickoro Cyna mo geny Sisojeva u opyeue npomue Jlameéuu (BBIYEPKHYTO M3 CITHCKA),
nyHKT 96.

() CwmepTh KepTBBHI

41. B mpunHnwume, >xanoda, MOAAHHAS IMEPBOHAYATHHBIM 3asBUTEIEM [0 €ro WIH e
CMEpPTH, MOXET OBITh MOAJEp)KaHa HacleIHWKAMHM WM OJM3KUMHU YIIEHAaMU CEMbH,
BBIPXKAIONIMMH JKEJIaHWE TPOJOJDKUTH CyINeOHOe pa3OupaTrenbCTBO, €CIIM y HUX HUMEETCS
JnocTatouHblii mHTEpec (mocranosineHue EBponeiickoro Cyma mo geny Hristozov u opyeue
npomué boneapuu, nynkr 71; pemenune bonbmoit [lanatet EBponeiickoro Cyna mo aeny
Malhous npomue Yewckoit Pecnyonuxu ).

42. Opnako B ciaydasix, KOT/Ia 3asBUTENb YMHUPACT B X0/€ CyAeOHOro pa3duparenbcTBa U
KOrja Ju00 HUKTO HE BBIPAXKACT >KEeJaHUs IMOJAJIEpKaTh kKanoly, au00 JHIla, BhIpaskarolue
TaKoe JKEJIaHWe, HE SIBJISIOTCS HACICTHUKAMU WM JIOCTATOYHO OJM3KUMHU POJICTBEHHUKAMU
3agBUTENSI U HE MOTYT MPOJEMOHCTPHPOBATh HAIUYUE KaKOro-iudo APYyroro 3aKOHHOTO
UHTEpeca Mpu mHojiepx ke xanoObl, CyJ HMCKIIOYaeT €0 U3 CIUCKa JAeN, MOJIekaIluX
paccmotrpennto (mocranopnenue bombmioi Ilamater Epomeiickoro Cyna mo gemny Léger
npomue ®Ppanyuu (BeIYEPKHYTO M3 crucka), myHKT 50; mocranosienne bosbmmoi IMamaTer
Esponeiickoro Cyna no neny Hirsi Jamaa u Opyeue npomue Hmanuu, nyHkt 57), Kpome
UCKJTIOYUTENBHBIX CiIy4aeB, B KOTOpbIX Cyl MNpPUXOAUT K BBIBOAY O HEOOXOAMMOCTH
OPOJO/DKUTh PACCMOTPEHHE Jlela paAd TMPUHIUNA COONIOACHHUS TMpaB  YelOBEKa,
npeaycmorpennoro Kousenmmeir u Ilporokomamu k Heili (mocranoBienue EBpormeiickoro
Cyna no neny Karner npomus Ascmpuu , NyHKT 25 u ciej.).

43. Cwm., Hanpumep, mocraHoBieHue Empomeiickoro Cyma mo aeny Raimondo npomus
HUmanuu, nyakr 2, u moctanosnenue EBponeiickoro Cyna no neny Stojkovic npomus oviguwieti
reocnasckou  Pecnyonuku Makeoonus, TyHKT 25 (BHOBa M JIeTH); ITOCTAHOBJICHHUE
EBponeiickoro Cyna no neny X npomug @panyuu, myHKT 26 (poautenu); pemenue boibuioi
[Manater EBponetickoro Cyna mo aeny Malhous npomus Yeuwickoii Pecnybauxu (IIIEMSIHHUK U
NMOTEHIMAIBHBIA HacleAHHK); pemeHue Eppomneiickoro Cyma mo geny Velikova npomus
Boneapuu (ue cocrosmmii B Opake wiam de facto cympyr); mis cpaBHEHHS CM. peEIlIEHHE
Eponeiickoro Cyna no neny Thévenon npomuse @panyuu (YHUBEpPCAIbHBIA HACICTHHUK I10
3aBEIIaHMIO, HE CBSI3aHHBIA y3aMH POJICTBA C MOKOWHBIM); MmocTaHoBJIeHHE bosbmoro cyna
Eponeiickoro Cyna no neny Léger npomué @panyuu (BBIYEPKHYTO U3 CIKCKA), MyHKTHI 50-
51 (mIeMsHHUIA).

4. Ilpeocmasumenbcmeo unmepecos

44. B cnydasx, Korga 3asBUTENM NPEANOYUTAIOT, YTOOBI WX HWHTEPECHl OBbLIH
MPEJCTaBICHBI B COOTBETCTBUMU ¢ MyHKTOM | IIpaBuna 36 Permamenta Cypna, B oTiMm4uue OT
CaMOCTOSITENIbHOW ToJauun kanooObl, MyHKT 3 [lpaBuna 45 Tpebyer OT HUX IpEACTaBICHUS
HaJJIeXKaluM  00pa3oM TMOJNMUCAHHOTO TMHCHbMEHHOIO pa3pelieHHus Ha COBEpPILICHUS
COOTBETCTBYIOLMX AeiicTBuid. [IpeacraButensiM HE0OXOAUMO MPOJIEMOHCTPUPOBATh, YTO OHU
MOJIy4aloT 0COOBIE U OYEBUAHBIC YKA3aHUS OT MPEAIoiaraeMoi *KepTBbl, OT UMEHU KOTOPOTO
OHU HamepeBaroTcs jaeiictBoBath B Cyne, B 3HaueHun crathil 34 (pemenue EBporeiickoro
Cyna no neny Post npomus Hudepnanoos). I1o Bonmpocy NEMCTBUTEIHLHOCTH pa3pelieHus Ha
CoBepIlieHHe JeHCTBUI cM. mocraHoBieHue EBpomelickoro Cyma mo nemy Aliev npomus
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I'pysuu, myaktsl 44-49; 10 BONPOCY TOMJIMHHOCTH JKajdoObl CM. TIOCTaHOBIJICHHE
EBpomneiickoro Cyna no neny Velikova npomug boreapuu, myHktsl 48-52.

45. OmHako MOTYT BO3HHMKATh OCOOBIE COOOpaK€HWs B JelaxX JKEPTB MPEIoIaraeMbIX
HapylmeHuid crared 2, 3 u 8 KoHBEHIMHM CO CTOPOHBI BHYTPUIOCYAAPCTBEHHBIX OPIraHOB
BJIACTH, C Y4YETOM YSI3BHMMOCTH >KEPTB BCJIEJICTBHE BO3pacTa, Moja WM OTrpaHHUYEHHBIX
BO3MOXKHOCTEH, YTO JIMIIAeT UX BO3MOXHOCTH MOAATH kanoly 1o ganHomy Bompocy Cyny, ¢
OJIHOBPEMEHHBIM JOJDKHBIM PACCMOTPEHHEM BOIIPOCa O CBA3M MEXIY JIMIIOM, MOJAIOLIUM
xanoOy, 1 kepTBOil. B Takux ciydasx kajao0bl, MoJaHHbIE (PU3NYECKUMHU JIUIIAMHU OT UMEHH
JKEepTBBI (KEPTB), JaKEe B CiIydae OTCYTCTBUS JACHCTBUTEIBHOW (OpMBI pasperieHus,
o0BsiBIIAIOT  mpHemieMmbiMH. Cm., Hampumep, mnocTtaHoBieHue bonpmoit  [lamater
Esponeiickoro Cynma no neny Ilhan npomus Typyuu, TyHKT 55, rie xanoba Oblna mojgaHa
3asgBUTEIEM OT MMEHHU OpaTa, MOJBEPraBIIEroCs XECTOKOMY OOpAIlICHHIO; TOCTAHOBICHHUE
EBponeiickoro Cyna no neny Y.F. npomue Typyuu, myHKT 29, B KOTOPOM MYX KaJoBaJICs Ha
NPUHYXACHUE €T0 )KEHBI K IPOX0XKIESHUIO THHEKOJIOTHYECKOro 0cMOTpa; pemenue Komuccun
no neny S.P., D.P. u A.T. npomus Coedunennoco Koponescmea, B KOTOpoM >kanoba Oblia
NoJaHa OPUCKOHCYJIBTOM OT HMMEHH JeTeH, HMHTEpechbl KOTOPBIX OH MPEACTaBISAI BO
BHYTPUTOCYIapPCTBEHHOM CYyJ€OHOM pa30HpaTelbCcTBE, B X0/l KOTOPOTO ONEKYH Ha3HAuMII
ero ad litem; u, s cpaBHeHus, nocraHoBiaeHue EBpomneiickoro Cyna no neny Nencheva u
opyeue npomue boneapuu, mynkt 93, B kotopom CyJ HE COTJIACHIICS C IPUCBOCHUEM CTaTyca
KEPTBBI O0BEIMHEHUIO 3aABUTENS, ICHCTBYIOMIEMY OT UMEHHU MPSIMBIX KEPTB, OTMETUB, YTO
0o0beIMHEHNE HE HAIpPaBIISUIO JIE10 B MPOM3BOACTBO BO BHYTPHUIOCYAApCTBEHHBIX CyJax, a
TaKXke, 4To oOkamyemble (HaKThl HE MMEIOT OTHOUICHUS K €ro JesTeIbHOCTH, IMOCKOIBKY
00BbeAMHEHNE MOTJI0 TPOAOIKATh PaboTy, CTPEMSICh JOCTHYb CBOUX LIEJei.

B. CBo00oaHoe ocyniecTBJIeHHE MPAaBa HA HHANBUIYAJIbHYIO KAJT00y

Crartbs 34 — UHAuBUAYyaJbHBIE KAJT00bI

«... Bpicokue J[loroBapuBaromuecsi CTOpOHBI OOS3YIOTCSI HUKOMM 0OOpa3oM HE NpEIsTCTBOBATH
3((HEKTUBHOMY OCYIIECTBICHHIO 3TOTO TIPABay.

46. IIpaBo Ha oOpamenue B Cyn uMeeT aOCOMIOTHBIM XapakTep U He MOUICKHUT HUKAKUM
OTpaHMYEHUSM. OTOT MPHUHIMI TOJIpa3yMeBaeT CBOOOJHYIO TMEPENUCKy C OpraHamu
KonBeHnnuu (mepemnucka ¢ JUIlaMu, JTUIIEHHBIME CBOOOMBI: TIocTaHOBIeHHE EBporelickoro
Cyna no neny Peers npomus [peyuu, nynkt 84; mocranosnenue EBpomeiickoro Cyna mo
neny Kornakovs npomue Jlameuu, myaktsl 157 u cnen). Cm. o s3Tomy Borpocy EBporeiickoe
COTJIAIlIEHWE, Kacalolleecs JUIl, y4acTBymolmuMx B mnpouenypax Eponeiickoro Cynma 1o
npaBam uenoBeka 1996 roga (CETS Ne 161).

47. HauunoHanbHble OpraHbl BJIACTH HE JOJDKHBI OKa3bIBaTh HUKAKOTO JaBJIEHUS Ha
3asgBUTENS, KOTOpoe OBbLIO OBl HANpaBIE€HO Ha OTKa3 OT JKajloObl WJIM HAa U3MEHEHHE eé
conepkanus. Cya mojaraeT, uyTO JaBJ€HHE MOXKET NpUHHUMAaTh (opMy Kak MpSIMOTo
NPUHYXJICHUST M OTKPOBEHHBIX AKTOB 3allyTHBAaHUS COCTOSBIIUXCS WM TMOTCHIIMATBHBIX
3asIBUTEJICH, YICHOB MX CEMEW WM IOPUIUYECKUX INPEICTABUTENICH, TaK W KOCBEHHOTO
BO3/ICICTBUS B BUJE HENPSIMBIX HEYMECTHBIX KOHTAKTOB (mocTaHoBieHUEe bonpmioi ITanatsr
Esponeiickoro Cymaa mo aery Mamatkulov and Askarov npomus Typyuu, myakt 102).

Cyn paccmaTpuBaeT BONPOC O BIMSHUM 3allyTMBaHUS Ha OCYIIECTBJICHHE IpaBa Ha
WHIMBUIYyaIbHYIO Kano0y (mocranosiaenue Epomnetickoro Cyma mo aemy Colibaba npomue
Monooswi, mynkt 68). B psne cnydaeB Cya MOKET IO CBOH WHHIIMATHUBE MOJHSTH BOIIPOC O
TOM, MOJBEprayics JIM 3asBUTENb 3allyTMBaHHIO, KOTOPOE MPEACTaBIsIO co00il mpensaTcTBre
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111 9G()EKTUBHOTO OCYIIECTBICHHUsS] €ro TpaBa Ha IMOJavy WHIWBHIYAIHHOM KOOI
(mocranosnenne EBponeiickoro Cyna no aeny Lopata npomug Poccuu, myHKT 147).

Oco60e BHUMaHHE HEOOXOIUMO YAEIATh YSI3BUMOCTH TOAAIOIIETO K00y JINIIA, a TaKKe
PUCKY BO3MOXKHOTO BO3JCWCTBHUS Ha HEro CO CTOPOHBI OPTaHOB BIACTH (ITOCTAHOBJICHHE
Esponeiickoro Cyma no agexy lambor npomus Pymwinuu (Me 1), mynkrt 212). 3asButeinb
MO>KET HaXOAUTHCS B OCOOCHHO HE3ANTUIIEHHON CUTYaIlMH, HATPUMED, BO BPEMsI COACPKAHUS
MOJl CTpaked, KOI/Jla €ro KOHTaKThl C CEeMbEH W BHEIIHUM MHPOM OTpaHUYCHBI
(mocranoBnenue EBpomnetickoro Cyna o neny Cotlef npomue Pymoinuu, myHKT 71).

48. HeckonbKo 3aCiTyKUBAIOIINX BHUMAHUS TPUMEPOB:

— JIOIPOCHI, MPOBOAMMBIE OpPraHaMU Ha MPEAMET M01a4yH >kajo0bl: mocTaHOBIeHUE bounbioii
[Manater EBponeiickoro Cyna no neny Akdivar and Others npomus Typyuu, nyakt 105;
noctaHoBienre bonpmoin Ilamater EBpomneiickoro Cynma mo nmeny Tanritkulu npomue
Typyuu, mynkt 131,

— yrpo3bl BO3OYAWUTH YrOJIOBHOE [€I0 NPOTHUB aJBOKATa 3asBUTEINS: IOCTAHOBJICHHE
EBponeiickoro Cyna mo gemy Kurt mpomuse Typyuu, myaktel 159-165, unum sxamoba
OpraHOB BJIACTM Ha aJgBOKaTa B XOJI€ BHYTPEHHUX pPa30UpaTENbCTB: MOCTAHOBICHUE
Esponeiickoro Cyna mo aeay McShane npomus Coeounennoco Koponescmea, mynkt 151;
TUCITUTUIMHAPHBIE W TIPOYHE MEPhl B OTHOLICHUH aJBOKATOB 3asBUTEIS: MOCTAHOBJICHUE
EBponeiickoro Cyna no neny Khodorkovskiy u Lebedev npomue Poccuu, myaktsr 929-933;

— TNPUHYXKICHHE MOJUIMEH aJBOKaTa M IMEepeBOAYMKA K Jade OOBSICHEHHHM IO IOBOIY
TpeOOBaHUS O CIIPaBEATMBOI KOMIIEHCAUU: ocTanoBiIeHne EBpomneiickoro Cyna mo aemny
Fedotova npomue Poccuu, nyaktel 49-51; pacnopspkeHue NpeNCTaBUTENs BiIacTei
roCy/IapcTBa-OTBETYMKA TPOBECTH pacclieoBaHue: mocTanoBieHne EBpomeiickoro Cyna
no neny Ryabov npomus Poccuu, myHKTBI 53-65;

— 3ampeT Ha BCTPEYy 3asBUTENSI CO CBOMM aJBOKATOM M BpayoM: IIOCTaHOBJICHHUE
Esponeiickoro Cyna mo aeny Boicenco npomue Monoosst, myukter 158-159;

— HecoOmoIeHne KOH(PHUICHIIMATBHOCTH Oece/l 3asBUTEINs C aJBOKATOM B IMEPETOBOPHOM
noMerieHuu: mnocranoBienue EBpomeiickoro Cyma mo gemy Oferta Plus SRL npomus
Monooguwt, myHKT 156;

— Yrpo3bl CO CTOPOHBI AJAMUHUCTPAIIMU HMCHPABUTEIIBHOTO YUPEXKACHUS: MOCTAHOBIICHHE
EBponeiickoro Cyna no neny Petra npomue Pymvinuu, myHKT 44,

— OTKa3 aJMUHHUCTpPAlMU HCIPABUTEIHOTO YYpEXKIEHUS OTIpaBuTh kanody B Cyn mo
NpUYMHE HEHCUEpPNaHUs BHYTPUTOCYJAPCTBEHHBIX CPEICTB  MPaBOBOM  3aIUTHI:
noctaHoBienre EBpometickoro Cyma mo aemy Nourmagomedov npomus Poccuu, myHKT
61,

— OKazaHue JaBJIeHHWA Ha cCBHUAeTeNs B jene, nogaHHoM B Cya Mo MNOBOAY YCIOBHA
COZIepKaHMs TOJ CTpakeil: mocraHoBieHue Eponeiickoro Cyma mo nmemy Novinski
npomue Poccuu, nyHktsl 119 u cnen.;

— 3aMEyaHus C IeIbI0 3alyTUBaHUSA CO CTOPOHBI PYKOBOJCTBA TIOPbMBI, JIUTEIBHOE
HEMpPEAOCTaBICHUE KAaHLEISIPCKUX MpPUHAIJICKHOCTEN ais nepenucku ¢ CyaoM, a Takxke
HEOOXOAMMBIX KOTHMH JOKYMEHTOB Jyisi oTnpaBku B Cyxa: moctaHoBieHue EBpomeiickoro
Cyna no neny Gagiu npomue Pymeinuu, myHKTsl 94 U cnen.;

— OTKa3 OpPraHoB BJIACTU MPEJOCTABUTH HAXOIAIIEMYCS MOJ CTpa)xeil 3asiBUTENI0 KOIUU
JOKYMEHTOB, HeoOXoaumbl[ i momaun xano0sl B Cya: mocraHoBieHHe EBporeiickoro
Cyna o neny Naydyon npomus Ykpaunwl, myHkT 68; mocranosnenue Eponeiickoro Cyna
no neny Vasiliy Ivashchenko npomus Yxkpaunwt, mynaktsr 107-110;
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— yTeps PYKOBOJCTBOM TIOPbMBI HEBOCCTAHOBHMBIX JIOKYMEHTOB, OTHOCSIIMXCS K Kaio0e
sasButens B Cyn: moctanoBneHue Empomeiickoro Cyma mo neny Buldakov npomus
Poccuu, mynxto 48-50;

— 3alyruBaHUe W JIABJICHUE, KOTOPBIM 3asBHTENb IOABEPICS B CBS3H C MMOAaYeh KaloObl B
Cyn: nocranosnenue EBpornelickoro Cyna no aeny Lopata npomug Poccuu, myHKTbl 154-
160.

49. OO6crosTeNnbCTBa KOHKPETHOTO JieJia MOTYT CMSATYHTHh CEPhESHOCTH MPEIIOoaraeMoro
OTpaHWYEHUsI TpaBa Ha HWHIWBHAYAIbHYIO >XKayo0y. mocraHoBieHue bombimoit Ilamare
Eporneiickoro Cyna mo neny Syssoyveva u opyeue npomug Jlameuu (BBIMEPKHYTO U3 CIHCKA),
nyHKTHl 118 u cimen. Cm. taxke pemenue EBpomneiickoro Cyna mo aeny Holland npomus
lseyuu, B xotopoM Cyza peurwi, 4yTo YHHYTOXKCHHE ayAHO3alHMCH CYAeOHOTO 3acelaHws,
OCYIIECTBIEHHOE B COOTBETCTBHUM C BHYTPEHHHUM 3aKOHOIATEIHCTBOM JIO0 HCTEUCHUS
HIECTUMECSYHOTO CPOKA ISl TI0JJauH KaI0ObI, He MOBIHSIIO Ha (D (PEKTHBHOE OCYIIECTBICHUE
3asiBUTEJIEM CBOero mpasa Ha oOpamienue B Cya. Cum. takxe pemenne EBporeiickoro Cyna
no neny Farcas npomus Pymwinuu, B xotopom Cyn mnocuuTan, 4TO Ipearnojaraemas
HEBO3MOXKHOCTh JIJISl 3asBUTENS-UHBAJIUIA MCUYEpPIIaTh BHYTPUTOCYIApPCTBEHHBIE CPEICTBA
MPABOBOH 3aIIUTHI IO MPUIHHE HEOOOPYAOBAHHOCTH JIOCTYIIA B MyOIMYHBIC YIPEKACHUS IS
JUI C OTpaHUYEHHBIMH (PU3MYECKMMH BO3MOXKHOCTSAMM HE TMOBIHMsUIa Ha 3(QexTHuBHOE
OCYIIECTBIICHUE 3asBUTEIEM CBOEro mpaBa Ha oOpamenune B Cya; TOCTaHOBIICHUE
EBponeiickoro Cyna no neny Yepishin npomue Poccuu, myuaktsl 73-77, B koropom Cyg cuen,
YTO OTKa3 aJMHHHCTPAIMH TIOPHMBI OIUIATUTH IMOYTOBHIE PACXOJbI HAa OTMPABKY MHCEM
3akmoueHHoro B Cya He moBiusia Ha 3¢ (EKTUBHOE OCYIIECTBICHUE 3asiBUTENIEM CBOETO
npasa Ha oOpamenue B Cy.

1. Ob6azannocmu 2ocyoapcmea-omeemuuxa

(a) IIpaBuio 39 Peraamenta Cyna

50. B cootBerctBuu ¢ IIpaBunom 39 cBoero Pernamenta Cya MOXKET BBIHECTH PEIICHUE O
MIPUMEHEHUN TTPOMEKYTOUHBIX Mep (moctaHoBieHue bonwmmoii [TanaTer EBponeiickoro Cyna
no paeny Mamatkoulov u Askarov npomus Typyuu, nuyaktel 99-129). Ecnum Bnactu
rocy/apcTBa-OTBETYMKA HE MPEANpPUMYT BCEX I[elIecoo0pa3HbIX Mep MAJIs HCIOJHEHUs
ykazanust Cyaa o NpOMEXYTOUHBIX Mepax, cTarbi 34 OyneT HapylleHa (IIOCTaHOBIICHHE
Bomnsioii [Tanarer EBponeiickoro Cyna no neny Paladi npomue Monooswt, myHKTBI 87-92).

51. Bnactu o06s3aHbl mpoaeMoHcTpupoBath Cydy, YTO MPOMEXYTOYHas Mepa Obuia
PUMEHEHA, a B MCKJIIOYUTEIHHOM ClIydae — YTO MMEJO MECTO OOBEKTHUBHOE MPETSTCTBHUE,
MeIlIaBIIee €€ MPUMEHEHUIO, U YTO BJIACTH MPUHSIUIM BCE pasyMHBbIE MEpHI 10 YCTPAHEHUIO
npensitctBust ¥ uHbopmupoBanuto Cyna o cuTyauuu (CM, Hampumep, pelieHue
Esponeiickoro Cyna o aeny A.N.H. npomus @unnsinouu, nyHkr 27).

52. HeckoabKO HEJTaBHUX TTPHUMEPOB:

— OTCYTCTBHE CBOEBPEMEHHOI OpraHU3alMy BCTPEUYH C aJIBOKATOM JUIs 3a/Iep’KaHHOTO JIMLIA,
XOJJaTalCTBYIOUIETO O cTaTyce OeXeHIa, HeCMOTPsl Ha NMPUMEHEHHE IO 3TOMY BOIIPOCY
CynoM mOpoMexyTOYHbIX Mep B coorBerctBuM ¢ [IpaBuinom 39 Permamenta:
nocranosienue Epponeiickoro Cyna no aeny D.B. npomué Typyuu, nyHKT 67,

— nepenaya 3aaepxkaHHbIX BiacTsaM HWpaka, HeB3upas Ha npumeHEHHbie Cyaom
POMEKYTOUHBIE Mepbl: mocraHoBieHue EBpomeiickoro Cyma mo geny Al-Saadoon u
Mufdhi npomus Coedunénnozo Koponescmaa, myHkTsl 162-165;

— BBICBUIKA MEPBOTO 3asABUTENs, HECMOTPsS Ha mpuMeHeHrne CyJoM MPOMEKYTOYHOU MEpHI:
Kamaliyevy npomue Poccuu, myHKTHI 15-79;
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— HENPEAYMBIIUICHHOE, HO HEYCTPaHMMOE HEHCIIOJIHEHHE IPOMEKYTOYHOW  MEpHI,
Ha3HAYCHHOW B OTHOUICHUM cTaThM 8: perrenne EBponeiickoro Cyna nmo aery Hamidovic
npomue Umanuu;

— HEHUCTIOJIHEHUE MPOMEKYTOYHON MEPHI, IPEAyCMAaTPHBAOIICH MOMEIICHHAE 3aKITFOUEHHOTO
B CICIHATM3UPOBAHHOE MEIUIIMHCKOE YUpexkIeHue: nocraHoBinenue Epponeiickoro Cyna
no neny Makharadze u Sikharulidze npomue I py3uu, myaxtsl 100-105;

— HEHCHOJIHEHUE MPOMEXYTOYHON Mepbl, HazHaueHHON CyaoM, B CHIIy PEajbHOIO pPHCKa
IBITOK B Cllydae JKCTpaJuIMu: mocTaHoBieHue Empomeiickoro Cyma mo aeiny Mannai
npomus Hmanuu, nyaktel 54-57; nocranosnenue Espomneiickoro Cyma mo nmemy Labsi
npomus Crogaxuu, myHkTsl 149-151;

— TaifHas mepenaya JIMIa, MOIBEPraloIerocsi PUCKy )KeCTOKOro oOpalieHus, B Y30eKuCTaH,
C y4eToM TOro, YTO B OTHOIICHWHM TAaKOTO JIMIA JACHCTBYET IPOMEKYTOYHas Mepa:
Abdulkhakov npomue Poccuu, mynktsl 226-231;

— TOpUHYIUTENbHAs nepenada B TaIKUKUCTaH JIMIA, MOABEPralolIEerocsl peaJbHOMY PUCKY
YKECTOKOTO 0OpaieHus, 1 00X0/1 MPOMEXYTOYHOW Mephl: MocTaHOBIeHHe EBpomneiickoro
Cyma mo gmeny Savriddin Dzhurayev npomus Poccuu, nyHkTbl 218-219; cM. Takxke
HEUCTIOJTHEHHEe opraHamMu Biactu PO o0s3atenbcTBa MO 3alIUTe TpakJaHUHA
TamKuKucTaHa, HAaXOASUIETOCS IO CTPaKe, OT IPUHYAUTEIBbHOW penaTpualvv B
TamxuKucTaH B HapylIEHUE MPOMEKYTOUHON Mepbl: TocTaHoBlieHne EBponeiickoro Cyna
no neny Nizomkhon Dzhurayev npomug Poccuu, myHKT 157-159.

53. Cya KOHTpOJIUpyeT COOTIOACHUE TPOMEKYTOUHBIX MEP; €CIIN Y TOCYIapCTBa HMEIOTCS
yOenuTeNnbHbIe OCHOBAHUS ISl OTMEHBI TPOMEKYTOUYHON MEpPHI, OHO JOJIKHO COOOITUTH 00
stom Cyny (moctanosnenue bombmioit [Tanater EBponeiickoro Cyna o neny Paladi npomus
Monooswr, nynktel 90-92; nocranosienue EBponeiickoro Cyna no meny Olaechea Cahuas
npomus HMcnanuu, myakt 70; mocranosnenue EBpomneiickoro Cyna mo aeny Grori npomus
Anbanuu, nynkter 181 u cren.).

Onmnoro numib dakTa mojgavyu xoaataincrea o npumeHeHuu [IpaBuna 39 He mocTaTOUHO A1
TOTO, YTOOBI 00s3aTh TOCYAAPCTBO OTJIOKHUTH HWCIIOJIHEHHWE PEHIeHUS 00 SKCTPaAuIIUu
(pemenne Esponeiickoro Cyna o neny Al-Moayad npomus I'epmanuu, myuxtsr 122 u cnen.;
CM. TaKXe IMpo O0OS3aHHOCTh TOCYAAPCTBA-OTBETYHKA JOOPOCOBECTHO COTPYAHHYATH C
Cynom).

(b) VYcranoBieHue pakToB

54. Xorss 3a ycraHoBieHue QakToB oTBeuaer Cya, CTOpOHaM CleAyeT aKTHUBHO
conerictBoBarh Cyndy, MpeaocTaBisis J00YI0 UMEIOLIYI0 OTHOIIEHHE K ey HMH(POpMAIUIO.
[loBeneHne cTOpPOH MOXKET OBITH YYTEHO HpU cOOpe [O0Ka3aTeNbCTB (IIOCTaHOBIICHHE
Esponeiickoro Cymaa o aeny Apnanous npomus Coeounennozo Koponescmea, nyukt 161).

55. Cyn moctaHoBHJI, 4TO CyAeOHBbIE pa30UpaTeabCcTBA MO ONMpPEICIICHHBIM THIIAM Kalo0
HE BO BCEX CIyyasX JOMYCKalOT CTPOroe MpUMEHEHUE MPUHIHUIA, B CUIY KOTOPOTO JIHIIO,
Jenatoniee Kakoe-a10o 3asBIeHUe, JOHKHO MPEICTAaBUTh JOKA3aTeIbCTBA, M BAXKHEUIITUM IS
3 PexkTUBHON PabOTHl CHUCTEMBI WHIUBHAYAIBHBIX Kalo0, MPEeIyCMOTPEHHOW cTtaThed 34
KonBenuuu, siBisiercss ycioBHe, NMpH KOTOpoM locymapcTBa OMKHBI IPEAOCTaBHTH BCE
HEOOXOMMBIEC YCJIOBHS, 00ECIEUHBAIOIINE BO3MOXXHOCTh HaIeKamiero u 3(pQpeKTuBHOTO
paccmotpenus kano0 (mocraHoBienue Empomeiickoro Cyma mo aeny Bazorkina npomug
Poccuu, nyukr 170; mocranosnenue bonpmioi ITamarer EBpomnetickoro Cyma mo aemy Tahsin
Acar npomus Typyuu, nyHkT 253). 910 00s3arenbpcTBO TpeOyeT oT ['ocynapcTB-y4yacTHUKOB
oka3piBaTh Cyay Bce HE0OXOIMMOE COJCHCTBUE MpPH MPOBEICHUHM pacciaeloBaHus s
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YCTaHOBJICHUSI (DAaKTOB WJIM TIPU HCIOJHEHUHW OOImMMX OOsI3aHHOCTEH, CBS3aHHBIX C
paccMoTpenneM kano0. HempenocrtaBneHue BakHOM HMH(pOpMaLuM, HMEIOLIeHcs B
pacnopsiKeHUH TocyAapcTBa, 0e3 YIOBIETBOPUTEIHHOTO OOBACHEHUS MOXET HE TOJbKO
npuBecTd K TOoMy, 4ro Cya MOXET cHaenaTh ONPEICIEHHBIE BBIBOJBI OTHOCHUTEIBHO
000CHOBAaHHOCTH Kajg00, HO W MOXET HEraTMBHO OTPA3UThCA HA YPOBHE COOJIFOJACHUS
rOCY/IapCTBOM-OTBETYHKOM 00s13aTenbcTB MO crathe 38 KoHBeHuuu (Tam ke, myHKT 254,
noctaHoBienne Eppomneiickoro Cynma mo npeny Imakayeva npomuse Poccuu, mynkt 200;
noctaHosyienre bonbmoit [Tanatel EBponeiickoro Cyna no aeny Janowiec u opyaue npomus
Poccuu , nyukr 202).

56. OOs3aHHOCTH IO MPEICTABICHUIO JIOKa3aTeNbCTB MO 3ampocy Cyna MOMIEKHUT
UCIIOJTHEHUIO TOCYJapCTBOM-OTBETYMKOM C MOMEHTa (POPMYIMPOBKM TaKOro 3arpoca,
HE3aBHCUMO OT TOTO, TMPOHWCXOAUT 3TO Ha dTarle NEpPBOHAYAIBLHOTO KOMMYHHIIMPOBAHUS
JKajoObl BIACTSM WM Ha TIOCIEAYyIOIIeM JTare pa3oumparenbcTtBa (TaM ke, myHKT 203;
nocranoBienne EBpomeiickoro Cynma mo apeny Enukidze u Girgvliani npomus I py3uu,
nyHKT 295; mnocranoBinenue EBpomeiickoro Cyma mo neny Bekirski npomue boneapuu,
nyHKTHI 111-113). OCHOBHBIM SIBIIsieTCS TPEOOBaHKE MPEIOCTABHUTH 1O pacrnopstkenuto Cyna
HE0OXO0UMbIE MaTepuaibl B MOJHOM 00bEME, U BCE YTpau€HHBbIE JOKYMEHTHI JOJIKHBI ObITh
YUTEHBI IOJDKHBIM 00pazoM (tocranoBienue bonbmoit [anarer EBponeiickoro Cyna mo nemy
Janowiec u opyeue npomus Poccuu, nynkt 203). Kpome Toro, mo0bie 3ampoIleHHBIC
MaTepuanbl JOJKHBI OBITH TPEACTAaBICHBI HEMEUICHHO, B JIOOOM CiIy4ae, B CpOK,
onpezaeneHHblil CynoMm, u ar00as CyIIecTBEeHHAs U HEOObICHUMAs 3a/IepiKKa MOXKET MPUBECTH
K Tomy, uro Cya mocuuTaer oOBSCHEHUS TOCYNapCTBa-OTBETUYMKA HEYyOSTUTEILHBIMH (TaM
xKe).

57. Cyn paHee MpuIIen K BBIBOAY, YTO TOCYIapCTBO-OTBETUYMK HE COOIIOAI0 TPEOOBAHMS
cTaThi 38 B ciyyasix HEMpPeIOCTaBICHUS pa3bsICHEHUH 1O BOIPOCY OTKa3a B MPEACTAaBICHUU
3aMpoIIeHHBIX JOKYMEHTOB (CM, Hampumep, rnoctaHoBieHue EBpomneiickoro Cyna mo nemy
Maslova u Nalbandov npomueé Poccuu, nyakTbl 128-129) nubo mpenctaBieHus] HEMOJHBIX
WM UCKA)KCHHBIX KOIUN C OTHOBPEMEHHBIM OTKa30M MPEJICTaBUTh OPUTHHAT JOKYMEHTA IS
nposepku Cynom (cMm, Hampumep, nmoctanoBinenue Eppomnetickoro Cyma mo gexy Trubnikov
npomug Poccuu, mynkTsl 50-57).

58. Ecim BrmacTu ykaspIBalOT COOOpaKeHUsI KOHPHUACHIIMATHHOCTH WU 0€30MMacHOCTH B
KauecTBe NPUYUHBI OTKa3a OT MPEAOCTaBICHHS MaTepuanoB mo 3ampocy, Cyay IoInKeH
IPOBEPUTH, CYHIECTBYIOT JH OOOCHOBAHHBIE W BECKHE OCHOBAHUS CUWUTATh YKa3aHHbBIE
JOKYMEHTHI CEKPETHBIMH U KOH(HICHIMATbHBIMU (TTOCTaHOBIeHHEe bonbmoii I[lamaTs
Esponeiickoro Cyna mo geny Janowiec u opyeue npomuse Poccuu , mynkr 205). ITo moBoxy
Hernpenocrabinenuss Cyny otuéra ¢ TpudoM CEKpPEeTHOCTH: TaM ke, MyHKTHI 207 u cruen.;
nocranoBienne EBpomeiickoro Cyna mo aeny Nolan and K. npomus Poccuu, yHKTEI 56 1
CIeNI.

OTHOCHUTENBHO CBSA3M MEXAY cTaTbsiMH 34 u 38 cMm. noctaHosieHue EBpomneiickoro Cyna
no aeny Bazorkina v. Russia, myuktst 170 u cien., u nyHkt 175. Crates 34, HanpaBicHHAs
Ha 3amuTy S(Q(QEeKTUBHOrO MPUMEHEHHS IpaBa Ha WHAMBUIYAIBHYIO JKaloOy, SBISETCS
cBoero poxa lex generalis, a cratest 38 crmenmanbHBIM 00pa3oM O00S3BIBAET TOCYAapCTBA
corpyaHudats ¢ Cyznom.

(c) PaccnexoBanus

59. Tlpu npoBeaennu paccinenoBanuii (cratbs 38) OT TOCYIapCTBa-OTBETUYMKA 0XKHUIAETCS
COJICHCTBUE, TIOCKOJIbKY TOCYJapCTBO 00s3aHO MPEAOCTaBUTH BCE «HEOOXOIUMBIE YCIOBUS»
s 3¢ dexkTuBHOrO paccMoTpeHus xanod (mocranosinenue bonpmioi [lanater EBpomneiickoro
Cyna mo neny Cakict npomus Typyuu, nyakt 76). Co3gaHue NPENSTCTBUN MPOBEACHUIO
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paccieoBaHMs COCTaBiIsieT HapymieHue ctatbu 38 (mocranosneHue Epometickoro Cyma mo
neny Shamayev and Others npomuse I py3uu u Poccuu, myHkt 504).
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. MIPOOHECCYAJIBHBIE OCHOBAHUSA HEITPUEMJIEMOCTH

A. Heuncyepnanue BHYyTPEHHHUX CPeCTB MPABOBOI 3alIIUTHI

Cratbs 35 § 1 — YcjaoBus NpHEMJIEMOCTH

«1. Cyn MOXeT MpUHUMATH JIEJI0 K PAaCCMOTPEHHIO TOJIBKO IMOCJE TOro, Kak ObLIM HCUepHaHbl BCe
BHYTPEHHHE CpEJCTBAa IMPABOBOM 3alIUTHI, KaK 3TO IPEIyCMOTPEHO OOMICTIPH3HAHHBIMH HOPMaMH
MEXAYHapOJHOTO Mpasa...»

60. CormacHo TeKkCcTy cTaTbu 35, 9TO YCJIOBHE NPHUEMIIEMOCTH Oasupyercs Ha
oOLIenpr3HAHHBIX HOPMax MexayHapoaHoro mnpasa. OOs3aHHOCTh HcYepIiaTh BHYTPEHHUE
CpeICTBAa TIPABOBOM 3alIMTHl SBJISETCS YacThbl0 MEXKIYHAPOIHOTO OOBIYHOTO TIpaBa,
MPU3HAHHOTO TAaKOBBIM B TpakTuke MexayHaponHoro cyna OOH (mampumep, B 1ene
Interhandel (Illgetiyapus npomus CILIIA), nmoctanosnenue ot 21 mapta 1959). D10 ycnosue
TaKk)K€ BCTPEYAeTCs B APYTUX MEXAYHApOAHBIX JOrOBOpaX, KacaroIIUXCs IMpaB YelloBeKa: B
MexnyHapoHOM NakTe O TIPaXKJaHCKUX M MOJIUTHYeCKUX mpaBax (ctaths 41 § 1 ¢)) u
®dakynbTaTUBHOM TIPOTOKOJE K HeMy (ctathl 2 1 5 § 2 b)), B AMEpUKaHCKOW KOHBEHITUH
npaB yesoBeka (craths 46) U B AppuKaHCKON XapTHH MIPpaB YeJIoBeKa U Hapo 0B (cTatbu 50 u
56 § 5). Kak Cyn ormeruin B aente De Wilde, Ooms and Versyp npomueé Beaveuu, TocynapcTBo
MOKET M OTKa3aThCsl OT TpaBa CCHUIATHCS HA MPABHIO UCYEPHAHHUS BHYTPEHHUX CPEICTB
3alIUTHI: HA 3TOT MPEAMET CYLIECTBYET JaBHO YCTOSBIIASCS MEXIyHApOJHas MpakTHKa (§
55).

61. EBpormelickomMy Cyny 1Mo IpaBaM 4YejioBeKa HaJJIC)KHUT UTPaTh CYOCHIMAPHYIO POJb 1O
OTHOIICHUIO K HAIIMOHATBHBIM CHCTEMaM 3alllUThl MPaB YEJOBEKa, U JKEIATeIbHO, YTOOBI
CHauajga HalMOHAaJbHBIE CYyIbl HMEIN BO3MOXXHOCTh MPHUHATH pEUIEHHE [0 BOIpOcam
cooTBeTCTBUS BHYTpeHHero npaBa Kousenuuu. (A, B and C npomue Upranouu [BIT], § 142).
Ecmm xe xamoGa Bcé-rakum moxomut no CrtpacOypra, EBpomeiickuii cya IOKEH HMETh
BO3MO>KHOCTH BOCTIOJIB30BaThCSI BEIBOJJAMHU BHYTPEHHUX CYAOB, BEJlb IMOCICTHUE HAXOMITCS B
IPsIMOM U TIOCTOSTHHOM KOHTAaKT€ C >KMBBIMU YYaCTHHKAMM MPAaBOBBIX OTHOILLIEHHUI B CBOUX
ctpanax (Burden npomus Coedunennozo Koponescmaa [BII], § 42).

62. IlynkTt 1 ctateu 35 KacaeTcs TOJNBKO BHYMPU2OCYyOapCMeEeHHbIX CPEICTB MPABOBON
3aIUTHI, OH HE TPeOyeT ucUeprnaHusi CPEeACTB MPABOBOM 3aIIUTHI B paMKaX MEXTyHAPOIHBIX
opranuzanuii. HanpoTtus, B ciy4yae mpeiacTaBieHHs JAefia 3asBUTENIEM Ha PacCMOTPEHHE B
COOTBETCTBUM C  JpPyrod  MpOLENypod  MEXIYHAapOJHOTO  paccielOBaHUS WU
yperyianupoBaHus, xano0a MOKeT ObITh OTKIOHEHA Ha OCHOBaHHUM MOIMYHKTa «b» MyHKTa 2
cratbi 35 Konenuuu (cM. nyHkT LE.). SIBnsercs nu Tta unu uHas MHCTAHLUS BHYTPEHHEN
unn MexayHapoanoiul, pemaer Cyxa. I[Ipum stom Cyn oneHHBaeT BCe MMEIOIIME 3HAYCHUE
dakTopbl, BKIIOYas MPaBOBYIO MPHUPOAY MPUHUMAIOIIETO pPEUICHHE OpraHa, JIOKyMEHT, Ha
OCHOBAaHHMU KOTOPOTO 3TOT OpraH CO37aH, €ro KOMIIETCHIIMIO, MECTO B CYILIECTBYIOIICH
cyneOHOM cucteMe (ecimu 3TO NMpUMEHHUMO) M duHaHcupoBanue (Jelicic npomus bBocuuu u
TI'epyecosunsl (pem.)); Peraldi npomus @panyuu (pem.) (cm. nyHkr LE.).

1. B uem 3a0aua npasuia

63. 3amaua mpaBuiia UCYEPIIaHUS BHYTPEHHHUX CPE/ICTB MPABOBOM 3aIIUTHI COCTOUT B TOM,
YTOOBI 1aTh BO3MOKHOCTh HAI[MOHATBLHBIM OpPraHaM, W TIPEkKIE BCEro CyJaM, MPeIoTBPATUTh
WIM UCHpaBUTh npeanosaraemble HapymeHuss KonBenuuun. OHa OCHOBBIBaeTcs Ha
MI0JIO’KEHUH, OTPAKEHHOM B cTaThe 13, B COOTBETCTBUM C KOTOPHIM BO BHYTPEHHEM IIPaBOBOM
MOPSAIKE TOJKHBI MPUCYTCTBOBATh A(P(GEKTUBHBIE CPEICTBA 3AIUTHI OT HAPYILICHUU Ipas,
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rapaHTupoBaHHbIX KonBeHIMend. B 9sToM wu 3akmroyaeTcss CyOCHAMApHBIA XapakTep
ycranoBieHHoro KouBennuelt mexanusma: Selmouni npomuge @panyuu [BI1], § 74; Kudia
npomus llonvwu [BI1], § 152; Andradsik u opyeue npomus Cnosaxuu (pemr.). Yka3zaHHOE
MOJIOKEHNUE COXPAHSET CBOK CHUJy BHE 3aBUCHUMOCTH OT TOTO, OBLUTH JIM TIOJOXKEHUS
KoHBEHIIMN HHKOPITOPUPOBAHBI BO BHYyTpeHHee npaBo (Eberhard u M. npomue Cnosenuu).
Henasuo Cyn B ouepenHO# pa3 MOATBEPAMII, YTO MPABUIIO UCUEPIIAHUSI BHYTPEHHUX CPEICTB
MPABOBOM 3alUTHl OCTAETCSI HEOTHEMJIEMOM YacThbl0 MEXaHW3Ma 3alllUThl, YCTaHOBJIEHHOTO

KoHBeHmuel, 1 9T0 3T0 MpaBuiio ecTh (GyHIaMEHTANbHBINA TpuHLUI (Demopoulos u opyeue
npomus Typyuu (peut.) [BIT], §§ 69 u 97).

2. [lpumenenue npasuna

(a) TI'ubkocTh

64. Wcuepnianue BHYTPEHHHX CpPEICTB MPEACTABISET COOOW CKOpee 30JI0TOE MPaBHIIO,
HEXeNMu JKECTKUM TpUHUMN, OTIUTHIA B rpanuTe. Komuccus m Cyn HEOTHOKpaTHO
NOMYEPKUBAIIH, YTO ITO MPABHUIO HYKHO MPUMEHSITh B KOHTEKCTE 3aIUTHI IIPaB YEIOBEKa C
W3BECTHOM Joiell THOKOCTH 1 Oe3 manuiiHero Gopmanusma (Ringeisen npomue Aecmpuu, 8
89; Lehtinen npomue @unianouu (pemut.)). [IpaBuno ucuepnanus He sSBISETCS aOCOMIOTHBIM U
HE MOXXET TMPUMEHAThCS aBTomMaTudecku (Kozacioglu npomus Typyuu [BII], § 40).
Hampumep, Cyna pemm, 4To 06110 ObI M3TUITHEH (HOPMATBHOCTHIO TPEOOBATH OT 3asiBUTEICH
WCIIOJIb30BaHUs ITPABOBOTO CPEJCTBA, K KOTOPOMY JaKe BHICIINI Cy/IeOHBIN OpraH CTpaHbl HE
notpebdoBan oopatutees (D.H. u opyeue npomus Yexuu [BI1], §§ 116-118). B napyrom nene
Cya npuHsI BO BHUMAaHHUE TOT (akT, 9TO CPOK, OTBEIEHHBIN 3asBUTEIIO IS IPEOCTABICHUS
apryMEHTUPOBAHHOTO OTBETA, OBLI CIUIIKOM KOPOTOK, YTO CIHPOBOIMPOBANIO «CHEIIKY» (CM.
Financial Times Ltd u opyeue npomug Coedunénnozo Koponescmea, 88 43-44). Tem He
MeHee, HCIOIb30BaHNE MMEIOIIMXCS BHYTPEHHUX CPEICTB 3alUThI HApSAY C COOIIOEHUEM
dbopManbHBIX TpeOOBaHUMU, BBIIBUTAEMBIX BHYTPEHHHM IPABOM, OCOOEHHO BaKHBI TOT/A,
KOT/Ia 3aTParuBarOTCs COOOPaKEHMs MPABOBOW SICHOCTH M ONpenenEHHOCTH. (Saghinadze u
opyaue npomue I pysuu, 88 83-84).

(b) CobaroaeHne BHyTPEHHUX NPABUJI H OrPAHMYEHMIA

65. 3asBuTenn 00s3aHBI COONIOCTH TpaBUJa M TNPOLEIYPHI, YCTAaHOBJCHHBIE BO
BHYTpEHHEM IipaBe. B mpoTuBHOM cilydyae »anoba MOXKET ObITh OTKJIOHEHAa B CHIY
HEBBITOTHEHUsI ychoBuid ctatbht 35 (Ben Salah, Adraqui u Dhaime npomueé Hcnanuu (per.);
Merger u Cros npomue ®@panyuu (peur.); MPP Golub npomue Yxpaunwur (pemt.)); Agbovi
npomus ' epmanuu (pemt.)). Ctates 35 § 1 He cobmioneHa, ecnu obpaiieHue BO BHYTPEHHUN
opran He OBUIO PacCMOTPEHO M3-3a MpolecCyanbHO# ommbku camoro 3assutens (Gafgen
npomug 'epmanuu [BIT], § 143).

Opnako HEOOXOJUMO 3aMETUTh, YTO B CUTYallUM, KOTJa BHYTPEHHUH Cyd paccMOTpes
oOpaiieHre 3asBUTENS MO CYIIECTBY, MYCTh JaXXe B UTOTe W TPU3HAB ITO OOpaIeHUE
HETPUEMIIEMBIM, YCIIOBHS cTaThd 35 § 1 Oyayr cumrtaThes BhIMOIHEeHHBIMHU (VOggenreiter
npomus ['epmanuu). TOT ke TONOXKUTEIBHBIA PE3yabTaT OXKUAACT U 3aSBUTENS, KOTOPHIN
XOTS W HE BBIMOJIHWI (OpMaTbHBIE TpeOOBaHUS BHYTPEHHETO TMpaBa, HO J00OUIICS
paccMOTpeHHsI CBOETo OOpallieHHsl M0 CYIIeCTBY B KomreTeHTHOW wuucTanuuu. (Vladimir
Romanov npomue Poccuu, § 52). Ta ke cuTyarysi BO3HUKAET U B Cliy4ae, Korja oOpaiieHue
BO BHYTPEGHHUU opraH ObUIO C(HOPMYIUPOBAHO CIHUIIKOM TOBEPXHOCTHO U €1Ba JU
COOTBETCTBOBAJIO MPABOBBIM TPEOOBAHMIM, HO CyAbs MPH 3TOM BCE ke BbIHEC (MyCTh U
KpaTKOE) pPeIIeHHUE 10 CYIIECTRY.
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(c) Haau4ume HECKOJBLKHX CPEICTB MPABOBOii 3alINTHI

66. Ecnu B pacnopsiKeHUUW 3asBUTENIST UMEETCS HECKOJIBKO MOTCHITHATBHO d(PPEKTUBHBIX
CpPE/CTB MPABOBOH 3aIMTHI, TO €My HEOOXOMMO MCIOJIB30BATh JIHIIbL 0JHO U3 HuX (Moreira
Barbosa npomue Ilopmyeanuu (peut.); Jelici¢c npomue bocuuu u I'epyecosunst (peml.);
Karako npomue Benepuu, 8 14; Aquilina npomus Manemer [BI1], § 39). Eciiu ogHO cpeacTBo
OBUIO HCITOJIF30BaHO, TO OOpaIleHUs K JPYroMy CpPEICTBY, 3a/la4a KOTOPOTO MPAaKTUYECKU
CoBMajaeT ¢ 3ajaueil mepBoro, He Tpedyercs (Riad u Idiab npomus benveuu, 8 84,
Kozacioglu npomue Typyuu [BI1], §§ 40 u nanee; Micallef npomuse Manemor [BII], § 58).
Bri6op Hanbosiee moaXOASIIEro CpeICTBA 3aIMTHI OCTAETCs 3a 3asBUTENEM. TakuM o0pazom,
€CITM HAIlMOHAJBHOE MPABO MPEIyCMATPUBACT HECKOJBKO MapauICIbHBIX CPEICTB 3alllUTHI,
pPa3IUYHBIX O CBOCH MPaBOBOW MPUPOJE, TO OT 3asBUTEINS, MOMBITABIIETOCS ITOOUTHCS
yCTpaHEHUs TpeAroiaraeMoro HapymeHus: KoHBeHIIMU myTéM oOpaleHusi K OTHOMY U3 3TUX
CPEICTB, HE CJIENyeT HENPEMEHHO TpeOoBaTh OOpaIleHHs K IPYTHM CPEACTBAM 3allUThI,
KOTOpBIE TI0 CYTH CBOEH BBITIOIHSIOT Ty XK€ 3anauy (Jasinskis npomue Jlameuu, §§ 50 u 53-54
and 53-54).

(d) IMperensus, 3asiBJeHHAS 10 CYTH

67. Ilpu pa3dbuparenbCTBE BO BHYTPEHHUX HWHCTAHIUSAX HET CTPOrOM HEOOXOJIUMOCTH
CCBIJIAThCSI HEMOCPEACTBEHHO Ha Kakoe-IMOO TpaBo, TrapaHTupoBaHHoe KoHBEHIHEH.
JloctaTouyHO, 4TOOBI COOTBETCTBYIOLIAS TMpETeH3Us ObLla 3asBlieHA «XOTSA ObI MO CYyTH»
(Castells npomue Hcnanuu, 8 32; Ahmet Sadik npomue I'peyuu, 8 33; Fressoz u Roire
npomus @panyuu [BI1], § 38; Azinas npomue Kunpa [bI1], §§ 40-41). D10 3HAUUT, YTO €CIU
3asIBUTEIIb HE COCJIAJICS Ha TMOJIOKeHUss KOHBEHIIMH, TO OH, ONMUPAsCh Ha BHYTPEHHEE MPaBo,
JOJIKEH MPEJICTaBUTh apryMEHThl TaKOro COJEp)KaHUs, KOTOpoe Nano Obl HAIlMOHATbHBIM
CylaM OCHOBaHHUS TEPBBIMH OTpEarupoBaTh Ha MpernoyiaraeMoe HapylieHue KoHBeHIuu
(Gdfgen npomus I'epmanuu [BI1], §§ 142, 144 u 146; Karapanagiotou u opyeue npomus
I'peyuu, § 29; 1 OTHOCUTETHHO MPETEH3UH, KOTOpast He ObljIa 3asiBJIeHA Tepe/l CyI0M BBICIIECH
WHCTaHIIUM JIaXe 10 CYTH: Association Les Témoins de Jéhovah npomue @panyuu (perr.)).

(e) Haaw4we cpeacTB M UX HAMJIEKAINUNA XapaKTep

68. 3asBUTENN IOJKHBI UCIOJIH30BATh TOJBKO TE€ WMEIOIIMECS B HAJIWYAU BHYTPCHHUE
CPEICTBA, KOTOpPbIE MOTYT OBITH 3a/IeHCTBOBaHBI HANPSIMYIO (TO €CTh HEMOCPEACTBEHHO
3asBUTEsIMU). Ha MOMEHT pa3buparenbcTBa CpeACTBa JAOHKHBI OBITh YPPEKTHBHBIMU KaK B
TEOpUHU, TaK M HA MpakTUke. J[pyruMu ClOBaMH, CPEICTBA JOJKHBI OBITh JTOCTYIMHBIMH,
CIOCOOHBIMU  yJIOBJICTBOPHUTH MPETEH3WH, a TaKXKe JOJDKHA CYIIeCTBOBAaTh pa3yMHas
MEPCIICKTHRA MOJIOKUTEIBLHOTO ucxoaa aena (Sejdovic npomus Umanuu [BIT], § 46; Paksas
npomus Jlumewt [BII], § 75).

69. He TpeOyercs HCMONB30BaHUS TUCKPEIMOHHBIX WM SKCTPAOPAMHAPHBIX CPEACTB
3alIMTHI, TAKMX KaK, HAIpUMep, oOpalleHue K CyAay ¢ TpeOOBaHHMEM MEPECMOTPETh €ro Ke
cooctBennoe pemenue (Cinar npomus Typyuu (peul.); Prystavka npomue Yxpaunsi (pent.));
WM TpeOoBaHUE BO30OHOBUTH PACCMOTPEHHE 3aKOHYCHHOTO JIeJa, 32 UCKIIFOYEHHEM 0COOBIX
CIy4aeB, KOTJa, HampUMep, YCTAaHOBJICHO, YTO IO BHYTPEHHEMY TNpaBy TpeOOBaHHE O
BO30OHOBJICHUM TPOU3BOJCTBA MO Jeny (aktuuecku sBisieTcss 3G()EKTUBHBIM CPEACTBOM
samuThl (pemenne Komuccuu mo peny K.S. u K.S. A.G. npomus [llgeiiyapuu), uiu Koraa
OTMEHa BCTYIUBIIETO B 3aKOHHYIO CHIJIy CYIEOHOTO pEIIeHHS SBISETCS €IMHCTBEHHBIM
CrocoO0OM ISl TOCYIapCTBa-OTBETYMKA WCIPABUTH CUTYAIMIO B paMKax €ro COOCTBEHHOU
npaBoBoil cuctembl (Kiiskinen npomueé @uuisnouu (peut.); Nikula npomuse @uruisinouu
(pemr.)). XKanoba B BBILIECTOSIIMN OpraH TaKKe HE CUMTAETCS A(P(PEKTUBHBIM CPEICTBOM
saiutel (Horvat npomus Xopeamuu, 8 47; Hartmann npomus Yexun, § 66). Eciu cpenctso
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HE JOCTYNHO 3asBUTEII0 HANpSIMyIO, a 3aBUCUT OT JUCKPELUUOHHBIX IOJHOMOYUI
MPOMEKYTOUYHOTO YYaCTHHKA OTHOIICHHUH, TO 3TO CPEACTBO HE SBisieTcss 3(P(HEKTUBHBIM
(Tanase npomus Monooswt [BI1], § 122). Kpome Toro, mo moBoay 3pGeKTUBHOCTH CPECTBA,
KOTOPOE€ TPATUIIMOHHO CUYUTAIOCH HEOOS3aTENBHBIM ISl UCIIOJIb30BaHUS (OMOYJICMEH), CM.
apryMEHTalluI0 B MOCTaHOBJIeHUU Egmez npomue Kunpa, 88 66-73. Hakoner, He MOXeT
cuntarbCsi A(Q(OEKTUBHBIM BHYTPEHHEE CPEICTBO 3allWTHI, HE COIEpXkKallee CPOKOB IS
paccMOTpeHHs OOpaleHHI U POKAAOIICEe TEM caMbIM Heomnpeaenénuocts (cpapau Williams
npomus Coedunénnoeo Koponeecmea (petil.), U yKa3aHHBIC TaM CCBUIKH).

70. Tpebyer nm myHkT 1 crarbu 35 KoHBeHIMM TOJauud WHAMBUIYaTbHOW >KalOOBI B
KoHcTuTylmoHHBINH Cyd, OyneT 3aBHUCETh BO MHOTOM OT OMNPEACICHHBIX XapaKTePUCTHUK
IPaBOBOM CHUCTEMBl TOCYJapCTBAa-OTBETUMKA, a TaKXkKe OT TMPEAesioB IOPUCAUKIUU
Koncrutynmonsnoro cyna. Takum 06pa3zom, B TOCyIapCTBe, TE 3Ta OPUCAUKIINS OTpaHUYCHA
pPacCMOTpPEHHEM KOHCTUTYLIMOHHOCTH TIPABOBBIX IMOJIOKEHUH U HMX COBMECTHUMOCTH C
BBILIECTOSIIEH IOPUINYECKON CHIION, OT 3asBUTENE TpeOyercs oOpaiieHue C kaio0oi B
KOHCTUTYIIMOHHBIN CyJ, TOJBKO €CJIM OHU OCMApPUBAIOT HOPMY 3aKOHA WJIM MPaBUJIO, KaK
npotuBopeyamiee KonpeHmuum camo mo cebe (pemenue Epomeiickoro Cyna mo nemy
Grisankova u Grisankovs npomuse Jlameuu, pemenue Eponeiickoro Cyma mo gemy
Liepajnieks npomus Jlameuu). OgHako 3T0 He OyAeT SBIATHCS dPPEKTUBHBIM CPEICTBOM
MIPABOBOM 3aIMTHI B CIIy4ae, €ClId 3asBUTENb MPOCTO KAITYETCs] Ha OUIMO0YHOE MPUMEHEHUE
WIM TOJKOBAaHUE HOPM 3aKOHA WIIU MPaBUJI, KOTOPHIE HE SBISIFOTCS aHTUKOHCTUTYIIHOHHBIMU
per se (pemenue Espomeiickoro Cyma mo geny Smirnov npomus Poccuu; penicHue
Esponeiickoro Cyna o aeny Szott-Medynska npomus Ionvuiu).

71. Ecnu 3asBUTENs MBITAETCS KCIOJIB30BATh CPEJCTBO 3alllUTHI, HE paccMaTpUBaEMoOe
CynoM B KayecTBE HAJICXKAIIErO, 3aTPAYCHHOE Ha 3TO oOpaileHue BpeMs HE MPEPHIBAET
TE€YEHHE LIECTUMECAYHOTO CpPOKa, YTO MOXKET NMPUBECTH K OTKIOHeHHI0 CyaoMm kanoObl B
CBSI3U C TPOIYCKOM 3TOro cpoka (Rezgui npomuse @panyuu (peut.) u Prystavska npomus
Yrkpaunwr (pe.)).

(f) Hocrymnoctb u 3¢ peKTHBHOCTH

72. CpenctBa 3amuThl JOJHKHBI (PYHKIIMOHUPOBATH C JIOCTATOYHON TapaHTHEW KadecTBa
HE TOJIbKO B TEOPUH, HO U Ha MpaKTUKe. J{Js TOro 4rodbl ONpenennTh, YIOBIETBOPSET JIU TO
WIA WHOE CPEJCTBO 3aIUThl KPUTEPUSM JOCTYIMHOCTH M 3(PPEKTUBHOCTH, HEOOXOIUMO
YYHUTHIBATh KOHKPETHBIE OOCTOSITEILCTBA KaXI0T0 jaena (cp. Hwke ¢ myHKToM 4). CyneOHas
IIpaKTHKa JOJDKHA MMETh JIOCTATOYHO YCTOSBIIMICS XapakTep B HALMOHAJIBLHOM IIPaBOBOM
cucremMe. Tak, Cynm mocuutan, uYro oOpalieHWe B BBICHIMN Cy1 MepecTaéT ObITh
«3(h(HeKTUBHBIM CPEICTBOM» TOT/A, KOTJa B MPAKTHUKE 3TOTO Cy/a MOSABISIOTCS M OCTAIOTCA
HEYCTpaHEHHBIME pacxoxaenus (Ferreira Alves npomue [lopmyeanuu (Ne6), 88 28-29).

73. Hanpumep, Cyn mocTaHOBIISIET, YTO B CIydae, KOTJIa 3asBUTEIb KAJIyeTCsl Ha yCIOBUS
COJlep’KaHUsl TMOJ CTpakell Tocje OKOHYaHUS CpOKa COJEpXaHUs MO CTpakeHw,
KOMIICHCAIIHOHHOE CPEJICTBO IPABOBOM 3alMThI, KOTOPOE SBJIAETCS JOCTYNHBIM U
JIOCTaTOYHBIM (IPYTMMHU CJIOBaMM, TaKOE€, KOTOpOE€ TMpejularaeT pa3yMHbIe MEPCIEKTHBBI
ycrexa) — 3T0 TaKoe CPEJCTBO MPABOBOM 3aIUThI, KOTOPOE HAUIEKUT HCIIONB30BaTh B IIEIISAX
nyHkTa 1 crareu 35 KonBenuun (pemenne EBponetickoro Cyna o aeny Lienhardt npomus
@panyuu;, pemenue Epponeiickoro Cyna mo npeny Rhazali u Opyeue npomus @panyuu,
pemenne Esponeiickoro Cyma mo neny Ignats npomue Jlameuu).

74. Cyn momkeH MparMaTUYHO YYUTHIBATH HE TOJBKO TEOPETHUECKU MPETyCMOTpPEHHBIC
BO BHYTPEHHEW NPABOBOM CHUCTEME CpEICTBA 3allWThl, HO W OOIMMKA IOPUIUYECKUA U
NOJMTUYECKHI KOHTEKCT CUTYallud, a TaKXkKe JUYHbIE 00CTOSATEeNbCTBA 3asaButTens (Akdivar u
opyeue npomus Typyuu [BI1], §§ 68-69; Khachiyev u Akaieva npomus Poccuu, 88 116-117).
Cyn pemaer ¢ y4€ToM BceX OOCTOSATENBCTB KOHKPETHOIO JieNa, CHeNal JHU 3asBUTENb IS
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WCUEpPIIaHUsl BHYTPEHHUX CPEJCTB 3aIlIUTHI BCE, YTO MOKHO OBLIO pPa3yMHO OT HErO OXKHUIATh
(D.H. u opyeue npomus Yexuu [BIT], §§ 116-122).

Heo0XomuMo OTMETHTh, YTO TOCYAapCTBEHHBIC TPaHUIBI, KaK (aKTHYECKH, TaK W
IOPUNYECKH, CaMU IO cede He SBIAIOTCS NPEMATCTBUEM IS MCYEpIaHUs BHYTPEHHUX
CpeACTB MPaBOBOH 3amuThl. [10 00mEeMy npaBwiTy, 3asSBUTEIH, POKUBAIOIINE BHE TPE/ICIOB
IOPUCAUKIINN TOCYAapCTBa-y4aCTHUKA, HE OCBOOOXKIAIOTCS OT OO0S3aHHOCTH HCYEpIaTh
BHYTPECHHHUE CPECTBA 3aIUTHI B TOM T'OCYAapCTBE, HECMOTPSI Ha BO3MOYKHBIC TIPAKTUICCKHE
HEyn00CTBa WM BIIOJHE MOHSATHBIC MPUYMHBI JTUYHOTO XapaKTepa HE KeJaTh HCUEPIIBIBATH
cpenctBa 3amuThl (Demopoulos u opyeue npomus Typyuu (pemr.) [BII], §§ 98 u § 101
OTHOCHUTEIILHO 3asBUTENCH, KOTOPBIE TOMAIH MO/ IOPUCAUKIIUIO TOCYIapCTBa-0TBETUMKA Oe3
CBOETO JIUYHOTO COTJIACHS).

3. Ocpanuyenus 6 npumeHeHuu npasuld

75. B cootBeTcTBHHM C «OOMIENPU3HAHHBIMU TPUHIMIIAMA MEKIYHAPOTHOTO TIpaBay,
3asIBUTEIL MOKET TIPU OMPEACIEHHBIX 00CTOSATEIBCTBAX OBITH OCBOOOXKIEH OT 00SI3aHHOCTH
UCYEPIBIBATH JOCTYIHBIE BHYTPEHHHUE CPEICTBA 3aUTH (Sejdovic npomue Umanuu [BI1], §
55). (Cm. HIKE ITYHKT 4).

TpeboBanre 00 McUepHaHUK HE MPUMEHSETCS U B TEX CIIydasx, KOrJa JOKAa3aHO HAIMYUE
aIMUHHUCTPATUBHON IMPAKTUKU, BBIPAXKAIOLIECICS B MOBTOPEHUM Hapymaromux KoHBeHIHIO
JNEHCTBUI M MOMYCTUTENHCTBE O(DUIIMATIBFHBIX BIACTEH, UTO MPEeBpaIIaeT J00YI0 MPOoLeaypy B
Oecrone3nyro win HeappekTuHyio (Aksoy npomus Typyuu, 8 52).

B nenax, rue TpeboBaHUE K 3asIBUTEIO UCIIOJIB30BATh KAKOE-THOO CPENICTBO OKA3AIOCH OBl
Ha T[IPaKkTUKE HEpPa3yMHbIM M CO3/4aji0 Obl HEMPONOPLUUOHAIbHbIE NPENATCTBUS IS
OCYILECTBIICHUS rapaHTUpPOBaHHOTO cTaThEN 34 KoHBEHLMM IMpaBa Ha JMYHOE OOpalleHue,
Cyn pemiaer, 4To 3asBUTENb OCBOOOXKIAeTCS OT OOS3aHHOCTH HCIIOJIb30BATh 3TO CPEACTBO
(Veriter npomus @panyuu, 8 27; Gaglione u opyeue npomus Umanuu, § 22).

Ecnmu 3a oOpamenue B Kakyro-Tu0O MHCTAHIMIO B3WMaeTcs mTpad B 3aBUCHMOCTH OT
pe3ynbTara paccMOTpeHHUs Jena W ImTpad ITOT HE CBSI3aH CO 3JIOYMOTPEOJICHHEM WIIH
HapyIICHUEM, TO TaKas MHCTAHIIMS MepecTaéT CUUTAThCs 00s3aTeNIbHOM /Ui MCIOIb30BaHUS:
Prencipe npomus Monaxo, 88 95-97.

4. Ha xom nexcum dpems 00Ka3bl8aHUs.

76. Ecnm rocyaapcTBO-OTBETYMK 3asBISIET O HEHCUYCPIAHWHM BHYTPEHHHX CPEICTB, OHO
JOJDKHO JIOKa3aTh, UYTO 3asBUTENb HE oOpatwics K A(PQPEKTUBHOMY H, OJHOBPEMEHHO,
JOCTYITHOMY cpenctBy 3amuTel (Dalia npomue ®panyuu, 8 38; McFarlane npomus
HUpnanouu [BII], § 107). JlocTymHOCTh TakKOTO CpEACTBa 3allUThl JODKHA OBITH B
JIOCTAaTOYHOM Mepe MOATBEpXKACHA KaK 3aKOHOM, Tak M mpakTtukoit (Vernillo nmpomus
@panyuu). ITO CPEACTBO OJDKHO MMETh SICHYIO 0a3y BO BHYTpeHHEM ImpaBe (Scavuzzo-
Hager npomus Ulseittiapuu (pemur.); Norbert Sikorski npomue Ionvwu, 8§ 117; Slrmeli
npomus Iepmanuu [BII], §§ 110-112). CpencrtBo 3amuThl TOJDKHO TapaHTHPOBATh
BO3MOXXHOCTh YCTPAHEHHsI CHUTYallMH, TOPOJUBIICH Kano0y; MPU ITOM BEPOSITHOCTh
MIOJIOXKHUTEIPHOTO MCXO/a JieNla JOJDKHA HOCHTh pa3yMHBIA Xxapaktep (Scoppola npomus
Umanuu (Ne 2) [BIT], § 71). Hanuure u pa3BUTHE 3agBICHHOTO CPECTBA 3aIIUTHI, PABHO KaK
u ero o0béM U cdepa NPUMEHEHHS TOJDKHBI OBITH YETKO OOO3HAUEHBI, a TaKkKe
MOJATBEPXKIICHBl WM JOMOJIHEHBI IMPAKTUKON CyAEeOHBIX WJIM APYTUX BIACTHBIX OPraHOB
(Mikolajova npomue Cnosakuu, § 34). DT0 TOJ0XKEHHE NPUMEHHMO Ja)e K IPAaBOBBIM
chucTeMaM, TMOCTPOCHHBIM B JyXe oOmiero mpasa (COmmon law), B KOTOpBIX MHUCaHas
KOHCTUTYITUSI TIOJIPa3yMeBaeMO TapaHTHPYET TO IMPaBO, Ha KOTOPOE CChLIACTCS 3asBUTEINb
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(McFarlane npomus Hparawouu [BII], § 117, mo moBogy CcpeacTBa 3alllUTHI,
CYIIIECTBOBABIIIETO B TEOPUH Ha MPOTSHKCHUU MOYTH 25 JIET, HO HU pa3y He MPUMEHEHHOTO Ha
MIPaKTHKE).

ApPryMeHTBI MPaBUTEIBCTBA-OTBETUYMKA OYCBUIAHO OOpeTyT Oonbluii Bec, ecnu OymyT
MOJAKPETUICHBl KOHKPETHBIMU TIpUMEpPaMH W3 BHYTpeHHeH cyneOHoi mpaktuku (Doran
npomus Hpnanouu, Andrasik u opyeue npomus Cnosaxuu (peut.); Di Sante npomus Hmanuu
(pemt.); Giummarra u opyeue npomus @panyuu (peut.); Paulino Tomas npomue [Topmyeanuu
(peut.); Johtti Sapmelaccat Ry u opyeue npomueé @uuasnouu (peur). YKa3zaHHBIC PELICHUS
CJIEIOBAJIO, B II€JIOM, BBIHECTH JI0 MMOJa4H >kajoObl (moctanoBieHue EBpornetickoro Cyna mo
neny Norbert Sikorski npomueé [lonvwu, nyHkt 115), ¥ OHU JOJIKHBI OTHOCHUTCS K JIENY,
HaxosmeMycsi B Ipou3BoacTBe (moctanornenre bompmioit [Tamater EBponetickoro Cyna mo
neny Sakhnovskiy npomus Poccuu, myHktol 43-44); cM., TeM He MeHee, MPUHIUIIBI (CChIIKA
Ha KOTOpbIE MIPUBEACHA HIKE), Kacarolhecs CO3/IaHUsl HOBOTO CPEACTBA MPABOBOM 3aIIUTHI B
pamKax mpoBeAeHHs cynonpousBoacTsa B Cyne.

77. T'ocynapcTBO-OTBETUHK, YTBEp)KIAIOIIEE, YTO 3asiBUTENIb MOT HAIPSAMYIO CChLIATHCS
BO BHYTPEHHEM CyJe Ha TMoioxeHus KOHBEHIIMH, MOKHO [0Ka3aTh Ha KOHKPETHBIX
puUMepax YCTOSIBIIUICS XapakTep TaKOro cpeAcTBa 3amuThl (Slavgorodski npomue Scmonuu
(pemt.)). Takoe >xe mpaBUJIO ACHCTBYET B OTHOIIEHUH MPEyCMOTPEHHOTO CPEICTBA IPABOBOM
3alIUTHI, MPSIMO OCHOBAHHOTO HAa ONPEIEJICHHBIX OOIIMX TOJOKEHUSX HalMOHAIbHON
Koncrutynuu (mocranoBnenue EBpomeiickoro Cyna mo neny Kornakovs npomus Jlameuu,
nyHKT 84).

78. Cyn mposBisul OONBIIYI0 CKIIOHHOCTh K MPUHSTHIO 3asBICHHBIX apTyMEHTOB B TEX
ClIydasiX, KOTJa HallMOHAIbHBIN 3aKOHOJATENbHbIN OpraH BBOAWI 0c000€ CPEACTBO 3alIUTHI,
HalpaBJICHHOE MPOTHB YPE3MEPHOH MJIMTEIBHOCTH CyAeOHBIX pazOuparenscTB (Brusco
npomus Umanuu (peut.); Slavicek npomue Xopsamuu (pemt.)). Cm. Taxxke Scordino npomus
HUmanuu (Ne 1) [BIT], §§ 136-148. CpaBuure ¢ nenom Merit npomug Yxpaunul, § 65.

79. Tlocme TOrO, Kak TOCYJapCTBO-OTBETYMK BBIMIOJHUJIO CBOIO OOS3aHHOCTH 10
JOKA3bIBAaHUIO HATMYUS Y 3asiBUTEIS Hajiexamiero, 3p(GEeKTHBHOTO U JOCTYITHOTO CPENICTBA
MIPaBOBOM 3aIUTHI, 3aBUTENb JOJIKEH JTOKA3aTh:

— YTO YKa3aHHOE CPEIICTBO 3alIUTHl HA CaMOM Jielie ObUIO HCIONIb30BaHO (Grdsser npomug
T'epmanuu (pemt.)); uiam

— WIH YTO B CHJIy T€X WJIHM WHBIX NMPUYMH OHO OBUIO B IaHHOM JIelie HEHAJICKAIIUM HITH
HeahpextuBabIM  (Selmouni npomuse Dpanyuu [BII], § 76; Hanmpumep, B ciaydae
Ype3MEepHON IUTENBHOCTH pacclenoBanus — Radio France u opyeue npomug @panyuu
(pemr.), § 34; wunm korma pedb HAET 00 OOBIKHOBEHHOM JOCTYITHOM CpPEICTBE, Kak,
HanpuMep, oOpaleHre B KaCCAIlMOHHYI0 MHCTaHIUI0, KOTOPOE MOXKET B 00CTOSTEIbCTBAX
KOHKPETHOTO JIeNla CTaTh HEeAPPEKTHUBHBIM B CHITy YCTOSIBIICHCS CyIeOHON MpPaKTUKU IO
cxoxuM aenam (Scordino npomus Hmanuu (peut.); Pressos Compania Naviera S.A. u
opyeue npomus benveuu, §§ 26 u 27), naxke ecnu dTa cyaeOHast MPaKTUKa COBCEM CBEXast
(Gas u Dubois npomus @panyuu (pemt.)). Ta e cUTyalMsi BO3HHKACT B Ciydae, KOrmua
3asIBUTEIL HE MMEET BO3MOXXHOCTH HaIpsIMyl0 OOpaTUThbCs B ykasaHHBIM cyn (Tanase
npomus Monooswt [BII], § 122). Ilpu HEKOTOPHIX OCOOBIX OOCTOSTENHCTBAX, KOTJA
UMEETCsl TPYIIa HaXOIIUXCS B AHAJOTHYHOW CHUTYallMu 3asBUTENEH, U3 KOTOPBIX
HEKOTOpBIe HE o0Opamainuch B CyJ, YKa3aHHBIH TOCYJIapCTBOM-OTBETYMKOM, HO TE€M HE
MEHEe OHU MOTYT CUUTATHCS BBITOJHUBIIUMH MPABUIO 00 MCYEPIIAHUH, TTOCKOJIBKY 3TO
CpPECTBO 3aIIUTHI YK€ 0Ka3anoch HEI((HEKTUBHBIM JJISl APYTUX 0OpaIaBIINXCS K HEMY H,
TaKUM 00pa30M, TIOTIOOHBIA MCXO 0’KHUIal OBl JIFOOOTO, KTO permii ObI 00paTUTHCS B STOT
cyn (Vasilkoski u opyeue npomue «owvisweii FOzocnasckoii Pecnyoiuxu Makeoonuu», 88
45-46; Laska u Lika npomus Anbanuu, 88 45-48). OmHako Takoe MPOUCXOIUT
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WCKIIFOYMTENIEHO B OCOOBIX ciy4asx (cpaBHUTE C nenoM Saghinadze u opyeue npomué
I'pysuu, 88 81-83); unn

— 9TO 0CO0bIe O00CTOSATENHCTBA OCBOOOXKIAIOT €ro OT OO0A3aHHOCTH BBIMIOJIHHUTH 3TO
tpeboBanue (Akdivar u opyeue npomus Typyuu [BI1], §§ 68-75; Sejdovic npomue Umanuu
[BIT], § 55; Veriter npomue ®@panyuu, 8 60).

80. OmgHuM u3 Takux (PaKTOPOB MOXKET BBICTYIATh MOJHOE Oe37eliCTBHE HAIIMOHAIBHBIX
OpraHoB BjacTu (B OTBET Ha CEpbE3HBIE 3asBICHUS O HApPYUIEHUSIX CO CTOPOHBI
MpeCTaBUTENeH TOCYIapCTBA WIH O IPUUMHEHUU UMU Bpeia), BRIpaXKaroIlieecs, Hampumep, B
OTKa3e MPOBECTU pacciieJOBaHKUe WK OKa3aTh MOMOIIb. B Takoil cuTyanuu MOXHO TOBOPUTh
0 TOM, 4TO OpeMs JI0Ka3bIBaHUS OIATH CMEMIAETCS U YTO TENEPh yXKE roCyAapCTBO-OTBETUUK
JOJIKHO OOBSICHUTD, KaKie UM ObUIM MPUHATHI MEPHI B CBSI3U C MACIITa0OM U CEPhEZHOCTHIO
obxayembIx coObITuit Demopoulos u opyeue npomus Typyuu (peut.) [BIT], § 70).

81l. Eciim 3asiBUTENH BCETO JUIIL COMHEBAaeTCs B A()QPEKTUBHOCTH TOTO WU HMHOTO
CpEICTBA 3aIIMUTHI, STOTO HEJOCTATOYHO JUISI OCBOOOXKICHHS OT O0S3aHHOCTH MONMPOOOBATH
UCIIONIB30BaTh JTO CpeAcTBO (Epdzdemir npomus Typyuu (pemt.); Milosevic npomus
Huoepnanoos (pem.); Pellegriti npomus Hmanuu (peut.); MPP Golub npomue Yxpaumsi
(pemr.)). HampotuB, B MHTEpecax 3asBUTENSI OOPATUTHCS B KOMIIETEHTHBIN CYJ, 4TOOBI TOT
UMeJT BO3MOXKHOCTh PACHIUPUTh COACPKAHHUE CYIIECTBYIONIUX MPAaB, HCIOIB3YsI CBOE MPaBO
Ha TonkoBaHue (Ciupercescu npomus Pymwvinuu, § 169). B Tex mpaBoBBIX cucTemax, rie
OCHOBHBIC TIpaBa 3alIHINECHb KOHCTUTYIMEH, MOCTPaJaBIIEMy JIHIYy HAJJICKUT MPOBEPUTH
IyOMHY TaKOW 3alllUThI, @ B CUCTEME OOIIEro mpasa (common law) 3auHTEpeCOBaHHOE JIUIIO
JOJI’KHO TIPEIOCTABUTh BO3MOKHOCTh HAITMOHATBHBIM CyJIaM O0ECIIeUNTh Pa3BUTHE ITUX MPaAB
nytém TonkoBaHus (A, B u C npomue Upnanouu [BI1], § 142). Onrako koraa Ha caMoOM Jiene
MIPH UCTIOJIB30BAHUH TIPEITIAraéMoro CpeCTBa MPABOBOM 3aIIUTHI pa3yMHBIC MTEPCIICKTUBBI HA
MOJIOKUTEIBHBIA HMCXOJ Jiela OTCYTCTBYIOT, HamnpuMep, NpH HAIWYUM YCTOSBILIEHCS
BHYTpEHHEH CyJeOHOM MPaKTHKH, TOT (aKT, YTO 3asBUTENb HE UCIOJIB30BAJ 3TO CPEACTBO, HE
CIIY’)KUT TPEMATCTBHEM IS TPU3HAHUSA €ro »kaaoOwl mpuemiaemoi (Pressos Compania
Naviera S.A. u opyeue npomue benveuu, 8 27; Carson u opyeue npomus CoeOuHéHHo2O
Koponescmsa [BI1], § 58).

5. Ilpoueccyanvuvle acnexkmol

82. OO0s3aHHOCTH 3asBUTENsl HCYEpPHaTh BHYTPEHHHE CpEACTBA IPABOBOM 3aIIUTHI
OILICHUBACTCS, MO OOMEMy NpaBUIy, IO COCTOSHHIO Ha JeHb mojadu >xanodel B Cyn
(Baumann npomue ®@panyuu [BII], § 47), 3a UCKIIOYEHHUEM OTMACIBHBIX CIIydacB, KOrIa
MIPUCYTCTBYIOT 0COOBIE 0OCTOATENbCTBA (CM. HIKe MYyHKT 6). B TO ke Bpemsa Cym MOXKeT
NPUHSITH CUTYAIUIO, KOT/Ia TIOCIEIHUN 3Tall CPEeICTBA 3aIIUTHI OYJeT MPOHIeH BCKOpe ToCTe
nojgaun kanmoObl, HO a0 Toro, kak Cya BBIHECET CBOE pEHICHHE O MPHEMIEMOCTH
(Karoussiotis npomus Ilopmyeanuu, 8 57).

83. Ecmm TocymapcTBO-OTBETUMK JKENIAeT 3asBUTh apryMEHT O HEUCYEPIIaHWH, OHO
JOJKHO CAENATh 3TO, HACKOJIBKO MO3BOJITIIOT OOCTOSTENBCTBA U caMa MPUPOJIa BO3PAKEHUS, B
CBOEM MEMOpaHIyMe JI0 IPUHSATHS PEHICHUS O TPUEMIIEMOCTH. XOTSI MOTYT CYIIECTBOBAThH U
0co0bIe 00CTOATENbCTBA, OCBOOOXKIAIOIINE TOCYJApCTBO-OTBETYMKA OT 3TOM OOS3aHHOCTH:
Mooren npomus I'epmanuu [BI1], § 57 u ykazanHbie TaM cCchbUIKH, §§ 58-59.

Hepenko Bo3pakeHHe O HEUCYEPIIAHWU CPEICTB 3aAIIUTHl OOBEIUHSAETCS C CYIIECTBOM
JieNia, B YaCTHOCTH B JIeJIaX, KAaCAIONIMXCS MPOIECCYaNbHBIX O0S3aHHOCTEH WM TapaHTHi,
HaIpUMep B Kano0ax, CBA3aHHBIX C MPOIECCYaTbHON COCTaBIsONIEeH cTaThl 2, Dink npomus
Typyuu, 88 56-58 wnu 3; oTHOCHTEIBHO cTaThh 6, Scoppola npomue Umanuu (Ne 2) [BIT], §
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126; crateu 8, A, B u C npomue Upranouu [BI1], § 155; u crateu 13, Siirmeli npomus
T'epmanuu [BII], § 78, u M.S.S. npomue Benveuu u I peyuu [BI1], § 336.

6. Ilosenenue Hogwlx cpe()cme 3awumaol

84. Bompoc 00 ncuepnanuy BHYTPEHHUX CPEACTB MPABOBOM 3aIIUTHI OOBIYHO PEIIACTCS B
CBETE TOTO, Ha KAaKOH CTaJN¥ HAXOIWJIOCh BHYTPEHHEE pa3OupaTensCTBO HA MOMEHT MOAaYu
#ano6sl B Cya. OgHaKo y 3TOro npaBuiia €CTh UCKIIOUYEHHUS, CBSI3aHHBIE C CO3/IaHUEM HOBBIX
CPEICTB TpaBoii 3ammThl (cM. Icyer npomus Typyuu (pemt.), §§ 72 u nanee). B gactHoCTH,
Cyn oTcTymaji OT 3TOTo MpaBuiia B JejaxX O JIMTEIbHOCTH CyaeOHbIX pa3ouparennpcts (Predil
Anstalt npomus Hmanuu (pem.); Bottaro npomueé Umanuu (pem.); Andrasik u opyeue npomus
Cnosaxuu (pem.); Nogolica npomue Xopsamuu (peut.); Brusco npomuse Hmanuu (pem.);
Korenjak npomus Cnogenuu (pemr.), §§ 66-71; pemenue Epomeiickoro Cynma mo aemy
Techniki Olympiaki A.E. npomus [peyuu) Wi B JelaX, KacaroIIUXCS BBEIACHUS HOBOTO
KOMIICHCAIIMOHHOTO CPECTBA 3allUTHI B CBSI3U C BMEIIATEIHLCTBOM B OCYIIECTBJICHHE MpaBa
cooctBennoctu (Charzynski npomue Ionvwu (pem.); Michalak npomue Ionvwu (peml.); u
Demopoulos u opyeue npomus Typyuu (pemr.) [BII]), win B CBA3M ¢ HEUCTIOTHEHUEM
peIICHUI HaIMOHANBHBIX CynoB (Nagovitsyn u Nalgiyev npomue Poccuu (pemt.), §§ 36-40);
pemienne Epomneiickoro Cyma mo neny Balan npomus Monoogwl); WaM B CBSI3U C
MEPETONIHEHHOCThIO TIOPEM U JPYTUX NEHUTEHLUHMAPHBIX YyupexnaeHud (Latak npomus
Honvwu (pemt.)).

Cyn yuutbiBaeT 3(PQPEKTUBHOCT M JOCTYIHOCTh HOBOSIBIIEHHBIX CPEICTB 3aIIUThI
(Demopoulos u opyeue npomus Typyuu (peut.) [BIT], 8§ 88). Ciyuaetcs, 4To HOBOE CPEICTBO
3aUTHl  OKa3biBaeTcsi HedhekTuBHBIM:  Parizov npomue «owigweti FOzocnasckoti
Pecnybonuxu Maxedonuu», 88 41-47). Ilpumep 3((PEKTHBHOTO HOBOTO KOHCTHUTYIIHOHHOTO
cpeacrta: Cvetkovic npomue Cepbuu, § 41.

[To moBoxy TOrO, C Kakoro BpeMEeHH OyIeT CHpaBeIMBBIM TPEOOBAThH OT 3asBUTEIS
oOpailleHuss K HOBOMY CpEACTBY 3alllUThI, MOSBUBLIEMYCS B MPABOBOM CHCTEME B CBSI3U C
U3MEHEeHHEeM cyaeOHOoN npakTuku, Cy MOCTaHOBMII, UTO OBLIIO OBl HECIIPABENIMBO TPeOOBAThH
UcUepIaHusl TaKOTO HOBOTO CPEACTBA MPaBOBOI 3alIUTHI 0€3 MpeAOCTaBICHUs PUINUECKUM
JIMIIaM Pa3yMHOTO CpOKa Ha M3ydeHue cyaeOHoro pemienus (mocraHoBieHue EBporeiickoro
Cyna no neny Broca u Texier-Micault npomus @panyuu, myHkt 20). J[IuTenbHOCTh TaKOTO
«Pa3yMHOTO CPOKa» 3aBHCUT OT OOCTOSITETTBLCTB KAXIOTO Jeia, HO 00brdHO Cyl IPUXOIUT K
BBIBOJIY, UTO TaKOH CPOK COCTaBJISIET MIECTh MecCsIeB (TaM xe; pemenue Epponetickoro Cyna
no aeny Depauw npomueé benveuu). Hampumep, B nene Leandro Da Silva npomus
Jlrokcembypea, myHKT 50, CpOK COCTaBIISII BOCEMb MECSIIEB C MOMEHTA MPUHSITHS yKa3aHHOTO
BHYTPUTOCYIapPCTBEHHOI'O PEIIEHUS U TPH C MOJOBUHON MecsIia C MOMEHTA ero myOauKaluu.
CM. Taxke mocraHosieHue bombriioit [lamarer EBponeiickoro Cyma mo aeny McFarlane
npomus Hpnanouu, myHKT 117; MO MOBOIY HOBOTO CpEICTBA 3alllUTHI, CO3JAHHOTO ITOCTE
MUIOTHOTO TIocTaHOBNeHus: Fakhretdinov u opyeue npomue Poccuu (pemt.), §§ 36-44; u o
MOBOPOTE B MPAKTUKE HAITMOHAIBHBIX CYIOB: Scordino npomue Umanuu (Ne 1) [BI1], § 147.

B nocranoBienusx mo aenam Scordino npomue Hmanuu (Ne 1) [BIT] u Cocchiarella
npomus Hmanuu [BII] Cyn ompenenusn, KaKMMH XapaKTEPUCTHKAMU JOJDKHO 00JaaaTh
BHYTPEHHEE CpEACTBO 3alllUThl, JJIsI TOTO, YTOOBI OBbITh 3(p(GEeKTUBHBIM B Jeiax o
JUTUTEIIBHOCTA CcyneOHoro paszOuparenscTBa (M cBexuil mpumep Vassilios Athanasiou u
opyeue npomus I peyuu, 88 54-56). Ilo oOmiemy npaBuiy, B AejiaXx 0 CyJAcOHOM BOJOKHUTE HE
TpeOyercs oOpalleHuss K TOMY CpEACTBY 3alllMThl, KOTOPOE HE HUMEET IPEBEHTHBHOIO
BO3JICUCTBUSL WJIM HE rapaHTHpyeT KommeHcaiuu (Puchstein npomus Ascmpuu, 8 31).
[Iponienypa, mo3Bossitomas 00XKaaoBaTh JIUTEIBHOCTh CyIeOHOTO pa3OMparenbCcTBa, cama
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JOJKHA TMpOTeKaTh 0€3 3HAYMTENbHBIX 3aJep)KeK U JOJDKHA OOEeCHeurBaTh JOCTONHBIN
ypoBeHb KommeHcaiuu (Scordino npomus Umanuu (Ne 1) [BIT], §§ 195 u 204-207).

85. Ecom Cya koHCTaTHpyeT Haiuuhe OOMMX WJIM CTPYKTYPHBIX HEIOCTaTKOB BO
BHYTPEHHEM IIpaBe WJIH TMPaBONPUMEHUTEIHHONH MpaKTUKE, OH MOXET MOTpedoBaTh OT
rocynapcTBa-oTBETYMKA OOpaTUTh BHUMAHUE HA CUTYALUIO U, IPU HEOOXOAUMOCTH, IPUHATH
3 PEeKTUBHBIE MEPHI Il TOTO, YTOOBI J1eN1a Mof00HOro poja He MOCTYNAIN Ha PAaCCMOTPEHUE
Cyna (Lukenda npomue Cnosenuu, § 98). Cyn MOXKET pelIuTh, 9TO TOCYAAPCTBO JOJDKHO YTO-
7100 M3MEHHUTh B CYIIECTBYIOIIEM Ha0Ope CPEICTB 3allUTHI WA JIOJDKHO CO3/IaTh HOBBIC
CpeICcTBa 3alllUTHI, CIOCOOHBIE JEHCTBUTEIHHO JS(PPEKTUBHBIM CIOCOOOM YCTPAaHHUTh
mpeJoyiaraéMbple HapYIICHHs TpaB, TapaHTHPOBaHHBIX KoHBeHIMel (HampuMmep, MHIOTHBIE
noctaHoBjIeHus B aenax Xenides-Arestis npomue Typyuu, § 40; u Bourdov npomus Poccuu
(Ne 2), §§ 42, 129 u pnanee, m 140). Ocoboe BHHMaHUE [OJDKHO OBITH YAEIEHO
HeoOXxoauMocTH obecrieunTh F3(HPEKTUBHOCTh BHYTPEHHHUX CPEJICTB 3aIIHUTHI (CM. TMHUIOTHOE
nocraHoBjeHue Vassilios Athanasiou u opyeue npomus I peyuu, § 41).

Ecnu rocyaapcTBo-oTBETUHMK BBEJIO HOBOE CpelcTBO 3amuThl, Cy paccMaTpuBaeT BOMPOC
00 ero a3 dexTuBHOCTH (Hanpumep, Robert Lesjak npomus Cnosenuu, 88 34-55; Demopoulos
u opyeue npomus Typyuu (pemr.) [BIT], § 87). Cyn paccmaTpuBaeT yka3aHHBIH BOIIPOC ITyTEM
U3y4eHHUs] OOCTOSTENLCTB KaXAOTO Jena; ero BbBOA 00 3((EeKTUBHOCTH WU
Hed(h(PEKTUBHOCTH HOBOW 3aKOHOJATEILHON 0a3bl JOJIKEH OBITh OCHOBAH HAa MPAKTUYECKOM
NPUMEHEHHN TaKUX HOBHIX HOpM (pemrenue EBpormeiickoro Cyna mo neny Nogolica npomus
Xopsamuu). OgHako HU (DAKT OTCYTCTBHsI Cy/NeOHON WM aJMHUHUCTPATHBHON TPAKTUKH B
OTHOIICHWH TPUMEHEHHUS 3aKOHONATENbHOW 0a3bl, HU PHUCK TOTO, YTO pPa3OUpaTENbCTBO
MOJKET 3aHATh CYIIECTBEHHBI CPOK, HE MOTYT CaMHU IO cebe 03HavyaTh, YTO HOBOE CPEICTBO
NpaBOBOM 3amuThl siBisieTcs: HedpdekTuBHbIM (pemeHne EBponeiickoro Cyma mo aemy
Nagovitsyn u Nalgiyev npomue Poccuu, nyHkt 30).

86. Eciu Cyn mpuxomuT K BBIBOAY, YTO HOBOE CPEACTBO IMPABOBOM 3aIIHUTHI SBISETCS
3¢ (PeKTUBHBIM, 3TO O3HAYAET, UTO APYTHE 3asIBUTENHN 1O CXOKUM JIelaM JOJKHBI IPUMEHSATh
HOBOE CPEJICTBO 3alIMTHI, IPU YCIOBHUH, YTO JOCTYI 3asSBUTEICH K 3TOMY HOBOMY CPEIICTBY
He OBLT 3aKPBIT B CBA3H C MPOIYCKOM Cpoka Ha obpariuenue (Grzincic npomus Crosenuu, 88
102-110; Icyer npomus Typyuu (pem.), §§ 74 u nanee).

Takum o0Opazom, peub HUIAET O BHYTPEHHHUX CPEACTBAX 3alllUThl, MOSBUBIIUXCS MOCIE
nonayn kanob B Cya. OLieHKa HCKITIOUUTENBHBIX 00CTOSTENBCTB, 00S3BIBAIOIINX 3asBUTEIS
UCIIOJIb30BaTh 3TO CPEICTBO, MPOBOJUTCSA C YYETOM MPUPOILI HOBOTO HALMOHAJIBHOTO
HOPMAaTUBHOTO MEXaHM3Ma, a TaKKe KOHTEKCTa, B KOTOPOM 3TO HOBOBBEJIEHHE BHEIPSIIOCH
(Fakhretdinov u opyeue npomus Poccuu (pemnt.), § 30). B stom mene Cya pemmn, 9to
BHYTpEHHEE CpEACTBO IPAaBOBOIl 3alllUThl, BBEAEHHOE B JAEWCTBHE TIOCIE MUIOTHOTO
noctaHoBieHuss CTpacOyprckoro cynaa, yKa3aBIIero Ha HEO0OXOIWMOCTh — CO3JaHUS
3(PEeKTUBHOTO BHYTPEHHETO CPEJCTBA, JOKHO OBITh UCIOJIb30BAaHO /10 oOparieHus B Cy.

Cyn Tak:ke YTOUHHII YCIOBHS MPUMEHEHHUsI cTaThb 35 § 1 B COOTBETCTBUHU C IATOM MOJA4YU
xano0sl (mam orce, 88 31-33, a taxke Nagovitsyn u Nalgiyev npomue Poccuu (pemr.) §§ 29 u
nanee, a Takxke 42).

B. Heco0.u01eHue mecTUMECTYHOT0 CPOKA

Cratbs 35 § 1 — YcjaoBusA NpHEMJIEMOCTH

«l. Cy,[[ MOXET IMPUHUMATH JCJI0 K PACCMOTPEHUIO ... B TCUCHUEC HICCTHU MCCAILICB C N1aThl BBIHCCCHUA
HallMOHAJIbHBIMU OpraHaMy OKOHYATCIIbHOT'O PCIICHUA IO ACITY).
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

1. B uem 3a0aua npasuna

87. TlepBoouepenHOi MENbIO0 TpPaBHUIA IIECTUMECSIYHOTO CpPOKa SIBISETCS COXpaHEHUE
MIPABOBOM ONPEEICHHOCTH yTeM 00ecreueHus! TOro, YToObl Jiena, MOJHIUMAIOIINE BOIIPOCHI
no KonHBeHIW#, OBUTM pPACCMOTPEHBI B pa3yMHBIH CPOK, M YTOOBI MPENATCTBOBATH
HAXO0XJ/ICHHUIO OPTraHOB BJACTU M JPYIHX JIUI[ B COCTOSIHUU HEONPEACIEHHOCTH B TEUEHUE
JUTUTETLHOTO BpeMeHU. Kpome Toro, 3To MpaBmiio JaeT MpeanoiaraeMoMy 3asBUTEITIO BpeMs
paccMOTpeTh BOIPOC O Mojaue >KajoObl U, B CIy4ae IMOJIOKHUTEIbHOTO pEIICHUs], MPUHSITDH
penieHne 00 onpeAeNeHHBIX TPEOOBAHUSIX U apTyMEHTaX, KOTOpbIe OyayT 3asBICHBI, a TAKKE
YIpOIAaeT YCTAaHOBIIEHHWE (PAKTOB IO JIely, MOCKOJbKY MO MPOLIECTBUH BpEMEHH, J000e
CIPaBEIJIMBOC  PAaCCMOTPEHHE TMOMHATHIX BOMPOCOB  CTAHOBUTCS  MPOOJIEMATUIHBIM
(mocranoBnenune bonpmioi Ilamarer EBpomeiickoro Cyma mo ageny Sabri Giines npomus
Typyuu, nyskt 39).

88. YkazaHHOe MpaBWJIO OMNpeessieT BPEMEHHbIE PAaMKH KOHTPOJIS, OCYIIECTBIISIEMOTO
Cynowm, a Takke 0003Ha49aeT Kak JJisi GU3HUECKUX JIUI, TaK U JIJIsl TOCYAapCTBEHHBIX OPTaHOB,
CPOK, MO MCTEYEHHH KOTOpOro Haa3op Oosiee HeBO3MOxkeH. [IpaBuiio oTpaxaer HamepeHue
Breicokux  JloroBapuBarommxcsi CTOpOH TPEMATCTBOBaTH TOMY, YTOOBI — IMPOIILIBIC
MOCTAHOBJICHUSI TIOCTOSIHHO CTAaBUJIMCh O]l COMHEHHE, U MPEACTaBIsAET c000i 000CHOBaHHOE
OCCIIOKOWCTBO O TMOpsAKe, CTaOWibHOCTH W Mupe (moctaHoBieHue bosbimoit [lamater
EBponeiickoro Cyna no neny Idalov npomuse Poccuu, nyakt 128; nmocranosienne bonbmioit
[Manater EBpomnetickoro Cyna o neny Sabri Giines npomus Typyuu, nyukt 40).

89. IlpaBuio MECTUMECSIYHOTO CPOKa MPEACTABISIET COO0H MyOIMUHyI0 MOTUTUKY, U Cya
o0nasaeT MOPUCIUKIMEH MPUMEHSITh €ro MO CBOCH HWHHIMATHBE, Ja)Xe eCIH BIACTH HE
BBIIBUHYJIM TaKOe BO3pakeHue (TaM ke, IMyHKT 29).

90. IlpaBmio mIecTH MeECSIEB HE MOXET 00s3aTh 3asBUTENS OOpPATHTHCS CO CBOEH
)kanob6oit B Cya A0 TOro, Kak IO CHUTYyallMd B CBSI3M C ATOM XKajno0oil OyneT NPUHSATO
OKOHYATENIbHOE PellIeHNe Ha BHYTPeHHEM ypoBHE (Varnava u opyaue npomus Typyuu [BII], §
157); pemenne Esponeiickoro Cyna o aeny Chapman npomue benveuu, myHKT 34).

2. ,ZZama, C KOI’I’lOpOIZ OMCHUMBIBACTNCSL UEeCMUMECAYHbIL CpPOK

(a) OxoHuaTe/IbHOE peleHune

91. IlllecTuMecs4HBIN CPOK HAYMHAET T€Ub CO JIHS MPUHATUS OKOHYATEIHHOTO PELICHUS B
paMKax HcyepnaHHWs BHYTPEHHUX CpEACTB MpaBoBoil 3ammtel (Paul u Audrey Edwards
npomus Coedunénnozo Koponescmea (pemi.)). 3asBUTENb NOKEH OOBIYHO HCIOJIB30BaTh
BHYTPEHHUE CPEACTBA, SIBJISIOIINECS 0 BCe BEpOATHOCTH 3()(PEKTUBHBIMU U JOCTATOYHBIMU
JUTSL yTOBJICTBOPEHMS ipeTeH3uit Moreira Barbosa npomue [lopmyeanuu (pert.)).

92. Tonbko JIuIIb HOpMaJbHBIE U 3()(PEKTUBHBIE CPEICTBA 3ALIUTHI MOTYT OBITH MPUHSATHI
BO BHUMaHue. 3asdBUTEIb HE MOXET JOOUThCA MPOJJIEHHS] CTPOTO YCTaHOBJIEHHOTO
KonBennueit cpoka, mojaBas HECBOEBPEMEHHBIE M HEYMECTHBIE KajlOObl B MHCTaHIMU H
Opranbl, He O0JajJarole IOJHOMOYUSMU M KOMIETEHIIMEH, JIOCTaTOYHBIMHU  JUIS
oOecrieyenus, corynacHo KoHBeHIMH, >PPEeKTUBHOTO BOCCTAHOBIICHUS HApYLICHHBIX MpPaB
(Fernie npomus Coeounénnoco Koponescmea (pemt.)).

93. He npuHHMaroTcsi B pacy€T CpeicTBa 3aIlMThI, CIOIb30BAHUE KOTOPHIX 3aBHCHUT OT
YCMOTPEHMs] YUHOBHUKA U KOTOpbIE, COOTBETCTBEHHO, HE JOCTYITHBI 3aSBUTEII0 HAMPSIMYIO.
[IpaBuio mectu MecsLEB, IPeTyCMOTPEHHOE cTaTheél 35 § 1, Takke He pacrpocTpaHseTcs Ha
WHCTaHIIMM, Tasle B cebe HeONmpeaelEHHOCTh B CBS3U C OTCYTCTBHEM YETKHX CPOKOB IS
paccmotpenus obpatiennit (Williams npomue Coedunénnoeo Koponescmea (pei.)).

94. Kak mpaswmio, ctathst 35 § 1 He TpeOyeT OT 3asBUTENS 3asBIATH XOJAaTalCTBa O
nepecMoTpe JieNia Ui 00palaThCsl B Ype3BblUaiiHyt0 WHCTaHIMIO. Ecnu 3asBuTens BCE ke B
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

TaKUe MHCTAHIMK 00paIaeTcs, 3T0 He C03/1aET OCHOBAHUM ISl TIPOJUICHHS IIECTUMECSIHOTO
cpoka (Berdzenichvili npomue Poccuu (pem.); Tucka npomue Coeounénnoeo Koponescmaa
(Ne 1) (pemr.)). OgHako ecnu MOJ0OHOE YpE3BBIUAWHOE CPEJCTBO SIBISETCS €IUHCTBEHHBIM
CyIcOHBIM CPEICTBOM B PACIOPSDKECHHM 3asBUTEISA, TO HMICCTUMECSYHBIH CPOK MOXKET OBbITh
MOCYMTAH CO JHS BBIHECCHHUsS PEUICHUS B 3ToW WHCTaHUuU (Ahtinen npomue Dumunsnouu
(pewt.)).

XKanoba, mogaHHas 3asBUTENIEM B TCUCHHUE IIECTH MECAICB MOCIE pPelleHus 00 OTKa3e B
BO300HOBJICHHH MTPOU3BOJICTBA IO JICTY, HEIPHUEMJIeMa, TaK KakK 3TO pelicHue 00 oTKa3e He
SBJISIETCSI KOKOHYATENILHBIM petieHuem» (Sapeian npomue Apmenuu, 8 23).

B ciiyuae BO30OHOBJICHHS TPOU3BOACTBA IO JEJIy WIM TEPECMOTPA OKOHYATEIHHOTO
pEIICHNUS, MIECTUMECSUYHBIA CPOK MO0 OCHOBHOMY Pa30HpAaTEIbCTBY WIIM 10 OKOHYATEILHOMY
pCIICHUIO HE TMpephIBaeTCs M MPOJOJIKACT TEYb, 3a MCKIIOYCHHUEM TEX CBS3aHHBIX C
KoHBeHIMel BOMPOCOB, KOTOpbIE MOCIYXUIM OCHOBAaHMEM JUIsi BO30OHOBJICHHS WU
HepecMoTpa Jejia ¥ JICHCTBUTENIBHO ObUTH PACCMOTPEHBI B UPE3BBIUAHHON WHCTAHIMH (mam

orce , 8 24).

(b) Hauano cpoka

95. ITIpaBnioO MIECTUMECSYHOTO CPOKA SBIISIETCSI aBTOHOMHBIM M ITOJUIEKHUT TOJIKOBAHHIO U
INPUMEHEHHUIO B OTHOIICHHWU (DAKTOB KAKJOTO OTJACIBHOTO Jiefla C TeM, 4TOOBl 00ecIednTh
3 PEeKTUBHOE OCYIIECTBICHUE NMpPaB HAa MHIUBHIYyaJbHYIO >kanoOy. HecmoTps Ha TO, uTO
BHYTPUTOCYIapCTBEHHOE TIPaBO M NPAKTHKA SBIAIOTCS BaXHBIMH AaCHEKTaMH, OHHU HeE
SBIISIIOTCSL PELIAIOIIMMH TIPU ONPEAEICHUU JaThl Hayajla OTCYeTa IIECTHUMECSYHOTO CpoKa
(mocranoBnenune bonpmioi Ilamarer EBpometickoro Cyma mo ageny Sabri Giines npomus
Typyuu, nyakTsl 52 u 55).

(i) Moayduenue nH(POPMALMH O PEIICHUH

96. OTcyér mecTUMECSIYHOTO CpPOKa BEAETCS OT JHS, B KOTOPBIA 3asgBUTENb W/WIH €rO
MPEACTaBUTENh Y3HAIU 00 OKOHYATEIhHOM BHYTpeHHeM pemenun (Ko¢ u Tosun npomus
Typyuu (per.)).

97. T'ocymapcTBO, HACTAaMBAIOIIIEE HA MPOITYCKE MMECTUMECIIYHOTO CPOKa, JOJKHO yKa3aTh,
KOT'Jla 3asBUTENb y3HAI 00 OKOHYATEeNbHOM BHYTpeHHeM pemieHuu (Sahmo npomue Typyuu

(pemr.)).

(ii) YBemomiieHWe 0 IPHHATHH pPelIeHUS

98. VBegomsieHHe 3asBHUTENS: €CIM IO 3aKOHY KOIHS OKOHYATEIHHOTO BHYTPEHHETO
pelieHus JoJKHA OBITh aBTOMATHYECKH HAIMpaBJICHA 3asBUTENO0, TO paad OOJbIICH
cooOpazHocTH O00BeKTY W 1enu crtatbu 35 § 1 KoHBeHmuum cremyer cuyuTtaTh, YTO
MIECTUMECSYHBIN CPOK BEIET CBOW OTCUET OT JHS BpY4YCHHs KOMMHU pemieHus (Worm npomus
Ascmpuu, 8 33).

99. VBenmomiieHHUE aIBOKATA: IMIECTUMECSYHBINA CPOK HAYMHACT TE€Yh CO JIHS, KOT/1a aJIBOKAT
3asBUTEJIS] Y3HAJI O MOCJEIHEM B LIETIOYKE UCUEPTIAaHUSI BHYTPEHHUX CPEJICTB PEUICHUH, JaXe
€CJIM caM 3asBUTENh y3HAI 00 3TOM pemneHun mozxe (Celik npomus Typyuu (per.)).

(iii) OrcyrcTBHE YBEAOMJIEHHS 0 MPUHATOM pPellleHUI

100. Ecnu mpoueaypa yBeIOMIICHHSI O HPUHSATOM pEIICHHUH BHYTPEHHUM IIPaBOM HeE
MPEeIyCMOTPEHA, TO 32 TOUYKY OTCYETa ClielyeT OpaTh naTy NEeHCTBUTEIBHOTO O3HAKOMIICHUS
CTOPOH C COJepKaHHEeM JIOKYMEHTa B €ro OKoHuaTenbHOU (opme (Papachelas npomus
I'peyuu [BIT], § 30). 3asgBUTENIO UK €T0 AABOKATY HAJICKUT C JOJKHOW OTBETCTBEHHOCTHIO
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NOJONTH K BOMPOCY O TMOJYYCHHWH KOMHM pEIICHHs, TMOCTYNUBIIETO0 HAa XpaHCHHE B
kaHuensputo cyaa (Olmez u Yildiz Olmez npomus Typyuu (pent.)).

(iv) OrcyrcTBHE CPEICTB 3ALIUTHI

101. Ecnu wm3HayaibHO SICHO, YTO Yy 3asBHUTENs] HET HU OJHOTO CPEICTBA 3allUTHI,
HIECTUMECSYHBIN CPOK HAaYMHAET TeUb CO JIHS COBEPUICHUS OOXKAIyeMBIX NEHCTBHU WM CO
JIHSI, KOTJIa 3asIBUTENb Y3HAII O TAKUX JIEMCTBUSAX, UCTIBITAT Ha ce0e X 3P QEeKT Win mpereprien
oT Hux ymepo (Dennis u opyeue npomus Coeounénnoco Koponeecmea (pem.);, Varnava u
opyeue npomus Typyuu [BII], § 157).

102. Ecnm 3asBuTENnb 0OpamaeTcss K OYEBUIHO TOCTYITHOMY CPEIICTBY 3alllUTHI M JIUIIb
[I0CJI€ TOrO y3HAET O HAJTMYUHM OOCTOSTEIBCTB, JHMIIAIOIINX 3TO CPEICTBO 3(P(EKTUBHOCTH,
OyZeT yMECTHBIM HCIOJIb30BaTh B KAYECTBE TOYKH OTCUETA IS MIECTUMECSYHOTO CPOKa JICHb,
KOTJ]a 3asBUTENb BIIEPBbIC y3HAJ WJIM JOJDKEH ObLT y3HATh 00 3Toil cutyauuu (Varnava u
opyeue npomus Typyuu [BIT], § 158).

(V) Hdasmmasicss cuTyanust

103. TlonsaTHe «AIAMIAsCS CUTyalHs» O3HAYAeT IMIOJIOKEHHUE BeIIeH, NpU KOTOPOM
3asBUTEINN SIBJISIFOTCS )KEPTBAMH TIPOJIOJKAIOIIUXCS ICHCTBHIA, COBEPIIAEMBIX TOCYIapCTBOM
WIH OT UMEHH rocynapcTBa. DakT MpOsIBICHUS B OyIylIeM BaKHBIX MOCIEACTBHIA KaKOTO-
7100 cCOOBITHS eIé HE 03HAYaeT, YTO peub UAET O «yisimeics cutyanun» (lordache npomus
Pymoinuu, 8 49).

104. Ecnu mpenmosiaraeMoe HapylIeHHE NPEACTaBIACT COOOW IAIIYIOCS CHUTYaIHIo,
NPOTUB KOTOPOW HE CYIIECTBYET CpEICTBA 3aIllMTHl BO BHYTPEHHEM IIpaBe, OTCYET
HIECTUMECSYHOTO CpPOKAa HAYMHACTCS TOJBKO TIIOCNIE OKOHYAHHWS TaKOW CHUTyalHuu
(mocranoBnenue bonbmioii [lamarer EBpometickoro Cyna mo aeny Sabri Giines npomus
Typyuu, nyskr 54; nocranosnenne bosupmoii ITanarsr Esponeiickoro Cyna o neny Varnava
u opyeue npomue Typyuu, myHkT 159; pemenue Esponeiickoro Cyna no aeny Ulke npomus
Typyuu). Ecnu cuTyanusi HE OKOHYHMJIACh, MPAaBWJIO INECTH MECSIEB HE MPUMEHSIETCS
(lordache npomus Pymwinuu, 8§ 50).

3. Ucmeuenue wecmumecsuno2o CpOKa

105. Orcuer cpoka HauMHAETCS B JIeHb, CICAYIOIIMK 3a JHEM IMyOJWYHOTO OTJIAIICHUS
OKOHYATEJILHOTO PEIICHUs, WIH B JICHb, B KOTOPBI 3asBUTENh WM €ro (e€) MpeacTaBUTEIh
Obl1 MHGOPMHUPOBAH O pEIIEHWH, U CPOK 3aKaHYMBAETCS CIHYCTS ILIECTh KaJeHAApHBIX
MECSIIIEB, BHE 3aBUCUMOCTH OT (aKTUYECKOW [IMTETHbHOCTH YKa3aHHBIX KaJeHAapHBIX
mecses (perrenue EBpornetickoro Cyna no aeny Otto npomus I'epmanuur).

106. CobOmiogeHrne  MIECTUMECSYHOTO  MPENENIbHOTO  CPOKa  OMNpEACISIOT — IyTeM
NPUMEHEHHUs KpUTepUeB, XapakTepHbIX st KoHBeHIMH, a He 171 BHYTPUTOCYJapCTBEHHOTO
3aKOHOJIATEeNILCTBA KAXKI0T0 rocynapcra-orseTdrka (pemenne EBponeiickoro Cyna no nemy
Benet Praha, spol. sr.o., npomus Yewckoti Pecnybnuxku; mocraHoBicHue EBporeickoro
Cyna nio neny Poslu u opyeue npomue Typyuu, nyHkT 10). [Ipumenenne Cynom cOOCTBEHHBIX
KpUTEpUEB MpPHU pacueTe MpeAesbHbIX CPOKOB, HE3aBUCHUMO OT BHYTPUTOCYAApPCTBEHHBIX
OpaBWi, JEMOHCTPUPYET TEHICHIMIO K TPaBOBOM ONpPEAETICHHOCTH, HaJUIekKaleMy
OTTPABJIICHUIO TPABOCYAMS U, TaKUM 00pa3oM, MpakTHYecKoMy U 3(hPeKTHBHOMY
¢yHkunoHupoBanuio Mexanum3sma KoHBeHuumum —(mocraHoBieHue bombmoit  IMamatsi
Esponeiickoro Cyma o aeny Sabri Giines npomue Typyuu, myHKT 56).

107. Tor ¢axT, 4ro MOCIeIHUN OEHb HIECTUMECAYHOIO CpOKa BBINajaeT Ha cy00oTy,
BOCKPECEHbE WMJIM T'OCYAApCTBEHHBIA MPa3JHUK U YTO B TaKOM CHUTyallud, B COOTBETCTBUU C
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

HOpPMaMHu BHYTPHUIOCYJapCTBEHHOTO IpaBa, MpeAeibHbIe CPOKU MPOMJISIOT A0 CIEAYIOLIETO
pabouero nHs, He BiuseT Ha onpeaesicHue dies ad quem (tam ke, myHKThI 43 1 61).

108. Cyn BmpaBe omnpeaensaTh AaTy UCTEUCHUS IMIECTUMECSYHOTO CPOKa, OTIUYAIONTYIOCS
OT JIaThl, ONPEJEICHHOM TOoCcy1apCTBOM-0TBETUYMKOM (petieHue EBpomnetickoro Cyna no geny
Ipek npomue Typyuu).

4. Jlama nooauu s#canodul

(a) 3amonHennasi popmMa KaI0OBI

109. B cootBerctBum ¢ IlpaBunom 47 Permamenta Cyna, BCTyNMMBIIMM B CHy | sHBaps
2014 roga, naroi mojauu xanoosl B 1ensax myHkTa 1 ctateu 35 KoHBeHIMH SIBIISIETCS JIEHB, B
KOTOpBIA  (opma kajmoObl, YyIOBJICTBOpSIONIas TpeOOBaHUSIM YKa3aHHOTO IIpaBUIIA,
HanpasneHa B Cyxa. XKamoOa momkHa conepikaTh BCIO HH(OpPMAIIMIO, 3aNpalIUBAEMyI0 B
COOTBETCTBYIOIIMX 4YacTsaX (OpMbI KajloObl, U JOJDKHA COMPOBOXKAATHCS KOMUSMU
COOTBETCTBYIOIIMX MOATBEPKAAOMIMX JOKYMEHTOB. 3a MCKIIOUYEHHEM CJIydaeB, Korja
[IpaBunom 47 mnpeaycMOTpEHO HWHOE, TOJBKO 3aloJIHeHHas ¢Gopma >XKaloObl MpephIBAcT
TedyeHue mectumecsyHoro cpoka (IIpaktuueckoe pykoBoacTBo mo obpamenuto B ECIIY,

§1).

(b) doBepeHHOCTH

110. Ecnu 3asBUTENb MPEINOYUTAET, YTOOBI €ro WM ee kajoba Obula mojgaHa depes
npencrasutensd, Cyny HEOOXOAMMO MpPEICTaBUTh OPUTHMHANI JTOBEPEHHOCTH WU (HOpMBI
JIOBEPEHHOCTH, TOANHMCAaHHOW 3asButreneM (moamyHKT «d» mnyHkra 3.1 IlpaBuna 47
Pernamenta Cyna; cMm. Ttakxke pemenue Epomneiickoro Cyna no aeny Kaur npomus
Huoepnanoos, nyukr 11 ¢ xonye). B oTcyTcTBUE Takoi JOBEPEHHOCTH, kKaloba HE MOXKET
CUMTAThCSA NEHCTBUTENBbHOM M NOJDKHA ObITh OTKJIOHEHa CyqoM B CBSI3M C OTCYTCTBHUEM
«OKEPTBBI» WM JaXe 10 NPUYHHE 3JI0YMOTPeOIeHUs MPAaBOM Ha ToJady >KajloObl (peuieHue
Esponeiickoro Cyna o aeny Kokhreidze u Ramishvili npomue I py3uu, myHKT 16).

111. HapnexxamuM  oOpazoMm  3amosiHeHHas  (¢opMa  JOBEPEHHOCTH  COCTaBIISET
HEOTHEMIIEMYIO 4YacTh XanoObl B 3HaueHuW IlpaBun 45 u 47 Permamenra Cyma, u
HEHCIIOJIHEHHE 0053aTeNnbCcTBa 1O MPEACTABICHUIO YKa3aHHOW (OpPMBI MOXKET OKa3aThb
HETOCPEACTBEHHOE BIMSHUE Ha JCHD 04 jKaja00b! (TaM ke, MyHKT 17).

(c) Hdara ornmpaBku

112. [atoii momaum >KajnoObl CYMTACTCS JaTa Ha TOYTOBOM IITEMIIENE, B KOTOPYIO
3asgBUTENb OTIPABUI HaJUIEkKAIUM 00pa3oM 3aroiHeHHYo Gopmy xkanolsl Cyay (MOAMYHKT
«a» nynkta 6 IIpaBuna 47 Pernamenta Cyna; cM. Takxke peumieHue Epomneiickoro Cyna no
neny Abdulrahman npomuse Hudepnanoos; noctranosinenue Eppomelickoro Cyna mo aemy
Brezec npomue Xopseamuu, nyukt 29).

113. Tonbko ocoOble 00cTOSITENbCTBA (HAIPUMEpP, HEBO3MOXKHOCTh YCTAHOBIICHHS JAThI
OTIIPABIICHHSI JKAJTOObI) MOTYT SIBISTBCS OCHOBAaHUEM JIISi MPUMEHEHHS IPYTroro IOJXO0ja:
HarpuMmep, NPU3HAHUS AaThl 3aMOJHEHUS (DOPMBI JKanoObl WM, B CIydae €€ OTCYTCTBHS,
natel ee noiyuenusi Cekperapuarom Cyzia B KauecTBE aThl [01a4H Kao0b! (TOCTAaHOBIICHHE
Esponeiickoro Cyna o aeny Bulinwar OOD u Hrusanov npomueé Boneapuu, nyaktsl 30-32).

114. 3asBuTEenM HE HECYT OTBETCTBEHHOCTh 3a KaKHE-TMOO 3a/epPKKU, KOTOPHIE MOTYT
HOBIHUATH Ha MEPEChUIKY UX KoppecnonaeHmu B Cyn (mocraHosinenue Eppomneiickoro Cyna
o aeny Anchugov u Gladkov npomus Poccuu, nyskt 70).
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

(d) Otnpaeka dakcom

115. XanoOb1, HanpaByIeHHBIE (HAKCOM, HE MPEPHIBAIOT TCUCHHS IIECTUMECSIYHOTO CPOKA.
3asBUTEIN O6H3&HBI TAKXC OTIIPABUTHb HOHHHC&HHBIﬁ OpHUTMHAaI >1<an0651 IIOYTOBBIM
OTIIPaBJICHHEM B T€YCHUE YKA3aHHOTO MecTUMecsIHOro cpoka ([IpakTndyeckoe pyKoBOIICTBO
no obpamienuto B ECITY, § 3).

(e) Ksaaudukanust xKaa00b1

116. KBanudukarus xKajmoObl OCYIIECTBISIETCS IO ONHCAaHHBIM (akTaM, a HE IO
MPEJICTaBISIEMBIM JOBOJAM HIIM IOpUAMUYECKUM aprymentam (Scoppola npomue Umanuu (Ne

2) [BI1], § 54).

(f) Tlocaexyromme kaio0bI

117. Ecnu B mepBOHAYaJbHOM OOpaIIeHUH KaKUe-TH0O0 >KaloObl OTCYTCTBOBAIH, TO
[IECTUMECSYHBI CPOK B UX OTHOIICHHH MPOJODKAET Teub W OyAeT IpepBaH JIMIIb TOT/A,
KOT/Ia 3TH JKajloObl OyIyT BIIEpBBIE 3asBieHBI mepen opranoM KouBeniuu (Allan npomus
Coeounénnozo Koponescmsa (pemt.)).

118. XanoOsb1, 3asiBJICHHBIC IO UCTEYCHUH MIECTUMECIIYHOTO CPOKA, MOTYT OBITh TIPUHSITHI
K pPAacCMOTPEHHI0 TOJNBKO TOTJa, KOTJIa OHHM KAacaloTCs OINpeAeNEHHOro0  acreKTa
NIepBOHAYANILHBIX Ka00, momaHHbIXx BoBpeMs (Paroisse Greco Catholique Sambata Bihor
npomus Pymvinuu (per.)).

119. IIpocroe ymomuHaHUE 3asBUTENEM CTaThu 6 B dopmymnsape Oe3 ykazaHus Ha
dakTryeckyro 6a3y U MpUPOAY IPEANOIAraeMOro HapYIICHHSI HE SIBISIETCS JOCTATOYHBIM JIJIs
TOTO, YTOOBI CUUTATh 3asBJICHHBIMH BCE IMOCICAyIOIIKE Kajao0bl mo 3toii crarbe (Allan
npomus Coedounénnoeo Koponeecmea (peul.); Adam u opyeue npomue I'epmanuu (petur.)).

120. IlpenocraBieHne  KakKUX-TUOO  JIOKYMEHTOB,  KacaroUIUXCS  BHYTPEHHETO
pazOuparenscTBa, HE SBISIETCS JIOCTATOYHBIM OCHOBAaHHMEM [UIsl TOTO, YTOOBI CUYHUTATh
3asBJICHHBIMH BCE TIOCIICIYIOIIUE KaI00bl, CBSI3aHHBIC C ATHM pazOupaTenbcTBOM. [1Jis ToTo,
9TOOBI 3asBUTH JKajgo0y W TpepBaTh TEM CaMbIM TEUEHUE IIECTUMECSYHOTO CpPOKa,
HEOOXOJMMO 10 MEHBIICH Mepe KpaTKO YKazaTh CYTh HPEANOJIaraeMoro HapyIICHUs
KouBennuu (Bozinovski npomug «owviswett FOzocnasckou Pecnyonuxku Maxedonuu» (perL.)).

5. Ocobvie cumyayuu

(a) MpumenumMocTh NPaBUIA O COOJIAEHHH CPOKOB B JUIAIIMXCH CHTyalUsAX,
KACaIOLMXCSl MPaBa HA KU3Hb, JKWINIIE U TPAB COOCTBEHHOCTH

121. HecMoTpsi Ha OTCYTCTBHE€ TOYHOTO MOMEHTa BPEMEHH, B KOTOPBIH HAaYWHACTCS
OTCUeT mecTuMecsyHoro cpoka, Cynm Hamaraer o00s3aTeNbCTBO IMPOJEMOHCTPHPOBATH
THIATETPHOCTh M WHUIMATHBY Ha 3asBHUTENCH, HAMEPEHHBIX >KalloBaThCsl Ha JUIsIIeecs
OTCYTCTBHE pACCIICIOBAaHUS WCYC3HOBCHUU B CUTYAlHMsIX, YTPOXKAOIIMX XKU3HU. B Takux
JieNiax 3asgBUTEIM HE MOTYT JaTh HEONpPEIETCHHOE BpeMsl Mepel TeM, Kak OOpaTUThCS B
CrpacOypr. OHM JODKHBI TIOJaBaTh CBOM JKaloObl 0e3 HEOOOCHOBAaHHOW 3aJepiKKU
(mocranoBnenue bombimoit [Manater EBponeiickoro Cyna mo aeny Varnava u opyeue npomus
Typyuu, nynxTsr 161-166).

122. AnanoruuHbIM 00pa3oM, B CiIydasx, KOTJIa IpearnoaraéMpie JUISIIIUECsS HapyIICHUS
npaBa COOCTBEHHOCTH WJIM IMpaBa Ha KUIUIIE B KOHTEKCTE JaBHO HAYaBIIErocs KOH(IUKTa
HAXOJATCS MO/ yrpo30i, MOKET HAaCTYHNUTh CPOK, KOT/a 3asBUTENIIO CIEAYeT MOAATh CBOIO
XKao0y, MOCKOJIbKY TTaCCHBHOE TOBEJIEHUE TMEPE JIMIIOM HEU3MEHHOW CHUTyaluu Ooliee He
MOJKET OBITh OllpaBAaHo. Eciu 3asBUTEI0 CTAHOBUTCS U3BECTHO WIIN JOJDKHO CTaTh U3BECTHO
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00 OTCYTCTBHHU peaJbHOW HAIEkIbl HA MOJydEeHHE JOCTYNA K €ro MM €€ MMYIIECTBY MU
KHUIJIUILY B 0003pUMOM OyayIieM, TO HEOOBCHUMAs HIIM Ype3MepHas 3aepikKa Ipu 1moaaye
KaJ0Obl MOTYT IOBJIEYb OTKJIOHEHHE JKAIOOBI B CBSA3M C MCTEUYEHHEM Cpoka. B cioxHon
NOCTKOH(JIUKTHOW CHUTyalldd BpPEMEHHBIE PpaMKH JOJDKHBI OBITh IIMPOKUMH, UTOOBI
IPEJOCTAaBUTh BpPEMs Ha YpPEryJUpOBaHHE CUTYallUd W TIO3BOJIUTH 3asBUTEIIO CcOOpaTh
MCUEPIIBIBAIOILYIO MH(OPMAIMIO O PEIIEHUH BOMPOCAa Ha BHYTPUTOCYAAPCTBEHHOM YpPOBHE
(pemenne bompmoii IMamater  Espomeiickoro Cyma 1o geny Sargsyan npomus
Aszepbaiioscana, nynktsl 140-141; pemenue bonpmoit [Tanater EBponeiickoro Cyaa no aeny
Chiragov u opyeue npomueé Apmenuu, myHkTol 141-142).

(b) VYcaoBus mpuMeHeHHsI MPABHJIA IECTH MECAIIEB K eJaM, B KOTOPBIX 3asiBUTE/b
MoMelaJcs Mo CTPAKY, ¢ TOUKH 3peHus craTbu 5 § 3 KoHBeHIMH, HECKOIBKO
pa3

123. HeoaHOKpaTHBIC W CIEIYIOUTUE IPYT 3a IPYTOM MEPUOBI COACPIKAHUS MO/ CTpaXKen
JOJKHBI pacCMaTpUBaThCA Kak ofHO 1enoe. IllecTUMecsuHbI CpOK HadWHAET Te4b C
MOMEHTAa OKOHYaHWs TIOCIECAHETO TepHoJa HAXOXKICHHS Toj crpaxei (Solmaz npomus
Typyuu, § 36).

124, B cnydasx, Korja cojiep)KaHHE€ OOBHHAEMOTO IO CTpaxxed B  XoJe
MPEBAPUTEILHOTO CIEACTBHS Pa3/IeICHO Ha HECKOJIbKO HEMOCHIENOBATEIbHBIX TEPUO/IOB,
yKa3aHHbBIE TIEPUOJIBI CIICAYET OIICHWBATh HE B IIEJIOM, a MO OTAeNbHOCTH. ClelnoBaTeIbHo,
cpasy mociie OCBOOOXKICHHS 3asBHTENb 00s3aH 00paTuUThCs ¢ Jr000# kanoOoif, KoTopas
MUMEETCsl y Hero WJIM Hee, KacaTeIbHO COJEPKaHMsI MO/ CTPaKel B XOJ/e MpPeaBapUTEIHLHOTO
CJIEJICTBUS, B TCUCHUE IIECTU MECSIEB C MOMEHTa (haKTHUECKOTO 0cBOOOXKAeHMs. OMHAKO B
ClTydasix, KOT/Ia TaKHe TIEPHObl COCTABIISIFOT YaCTh OJHOTO M TOTO )K€ «payHJa» YroJOBHOTO
MPOU3BOJCTBA B OTHOWmIEHWW 3asButens, Cya, NOpu NPOBENCHUU OICHKU O0OmIei
00OCHOBAaHHOCTH COZEP)KaHUS MO CTPaKEH B IENSAX MYHKTA 3 CTaThH 5, MOXKET MPHUHSTH BO
BHUMaHHE TOT (AaKT, YTO 3asIBUTEIb paHEC HAXOIWICA IMOJ CTpaxel (IMOCTaHOBICHHE
Bonbmoi [Manater EBponieiickoro Cyna o aeny Idalov npomue Poccuu, mynktst 129-130).

C. AHoOHHMMHAA KaJ100a

Cratbs 35 § 2 (a) — Yc/j10BHSI IPHEMJIEMOCTH

«2. Cyn He MpHHUMAeT K PACCMOTPEHHIO HHUKAKYI) WHJIMBHIYAIBHYIO JKajio0y, TOJaHHYIO B
COOTBETCTBHH CO CTaThEH 34, €CII OHA: a) SBISAETCS aHOHUMHOM;. . >

125. 3asBuTenh MAOMKEH OBITH HAJICKAIIMM O0pa3oM YyKa3aH B (opMe KainoObl
(mommyHKT «a» myHkTa 1 IIpaBuna 47 Pernmamenta Cyna). Cya BIpaBe NMPUHATH PEIICHUE O
HEpas3IIalleHnH JIMYHOCTH 3asBUTENs oOmecTBeHHoCcTH (NMyHKT 4 IlpaBuma 47); B Takom
CIIy4ae UMs 3assiBUTENsE 0003HAYAIOT HHUIIMATIAMH WU TIPOCTO OJTHOM OYKBOIA.

126. Tombko Cya KOMIETEHTEH ONPENeIsTh AaHOHUMHOCTh KaJOObl B 3HAYCHUU
NOJIYHKTA «a» NyHKTa 2 ctatbk 35 (mocranosnenue bonpmoii [Tanarsr EBponelickoro Cyna
no aeny Sindicatul Pastorul cel Bun npomué Pymvinuu, nyHkT 69). B cinyuyae BOSHUKHOBEHHS
COMHEHHUH Yy TOCYJapCTBa-OTBETYMKA B OTHOIICHUHM TMOMJWHHOCTA KaloObl, Takoe

2. CnemyeT OTIMYATh «aHOHHUMHOCTB» JkKajoObl mo ctatke 35 § 2 a) KomBenmmm OT Bompoca o
KoHpureHmaIbHOCTH B CyZie W OT Hepas3TiIalleHnsl OOIECTBEHHOCTH JTMYHOCTH 3asIBUTENS KaK MCKITIOYSHHS
n3 obmero mpaBwia O NyOIMWYHOM XapakTepe pasOuparensctBa B Cyme, a Takke OT BoIpoca o
koH(uaeHumansHocT B Cyne (cpaBHure mnpaBwia 33 u 47 § 4 Permamenta Cysna M NpakTHUECKHe
WHCTPYKIMH B NPUIJIOKEHUH).
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

rOCY/IapCTBO-OTBETUUK JODKHO YBeAOMUTh Cy/ O TAKHX COMHEHHSIX 3a0JIarOBpeMeHHO (Tam
xe).

1. Anonumnwui xapaxmep s#ano6wvi

127. XKanoba, momanHass B EBpomelickuii cyn 1Mo TmpaBaM 4YeJIOBEKa, CUYUTAETCS
AHOHMMHOH, KOT/Ia B JieJie HET HU OJHOTO JOKYMEHTA, MO3BOJSIONIETO UACHTUPUIINPOBATH
aaHOCTh 3asButens: «Blondje» npomus Huodepnanooe (pemi.). Korma Hu B dopmyispe
KasoObl, HU B TPWJIOKEHHBIX JOKyMEHTaX (paMuius W WMs 3asBUTEIS HE YIMOMSHYTHI, a
(GUrypupyer TOJNBKO TICEBJOHUM, M KOTJa TPU 3TOM JIOBEPEHHOCTh Ha MPEACTABUTEIS
noanucaHa OyKBOH «MKC», CUUTACTCS, YTO JIMYHOCTD 3asIBUTEIIS HE PACKPHITA.

128. beina nmnpu3HaHA AHOHMMHOW KayjoOa, TMOJaHHAs AaccolMaliell OT WMEHHU
HEONpeAeNE€HHOr0 Kpyra JMI[ Ha HapyIICHHEe TpaBa Ha YacTHYIO KH3Hb JTHUX
HEYCTaHOBJIICHHBIX I, [lpm STOM cama accoumuamnus, He cuuTas ce0si JKEPTBOW,
HAMEpPeBallaCh BBICTYNATh MPEACTABUTENIEM OSTUX JIMI, OINUCHIBAEMBIX KaK 3asBHTEICH:
Confédération des syndicats médicaux francais u la Fédération nationale des infirmiers
npomue @panyuu, permienue Komuccun).

2. Heanonumnwlii xapaxmep s#caioowvl

129. TloanmyHKT «a» myHKTa 2 crtatbu 35 KOHBEHIIMHM HE MPUMEHSETCSA B CIIy4asX, KOTJa
3aSIBUTENN TPEACTABIAIOT (DAKTHUUECKYI0 U IOPUAMYECKYI0 HH(DOpPMAIHIO, MO3BOJISIFOIIYIO
Cyny yCTaHOBHTH WX JMYHOCTH W YCTAHOBUTH MX CBS3b C (haKTaMH MO JENy W IOJaHHOU
xanoboii (mocraHoBnenue bonpmioir [lamarer EBpometickoro Cyma mo amemy Sindicatul
Pdstorul cel Bun npomueé Pymvinuu, myHKT 71).

130. XKanoObl, mofaHHBIE C YKa3aHWEM (UKTHBHBIX UMEH: peub MAET O ciydyae, Korua
3asBUTENIN UCIIOJIB30BAIH MICEBAOHUMBI, 00BsCHSS 3T0 Cyny HEOOXOAMMOCTHIO B KOHTEKCTE
BOOPY)KEHHOTO KOH(IIMKTA HE HA3bIBATh CBOM HACTOSIIUME UMEHA B IESIX 3aIIUTHI CBOUX
POJICTBECHHUKOB M OJM3KUX. YUUTHIBAs, YTO «3a TAKTUKOHM HEpa3IJIAlICHUs] HACTOSIINX UMEH
B CHJy TPUYUH, KOTOPHIE MOXXHO TIOHSATH, CKPBIBAIOTCS KOHKPETHBIE pEaTbHBIC IIUIIA,
JUYHOCTh KOTOPBIX MOJKET OBITh YCTAHOBJICHA IO JIOCTaTOYHOMY KOJIMYECTBY APYTHX
MPU3HAKOB, HEXKENM MMEHAa U (paMuiuu 3Tux Juil (...)», ¥ B CHUIY «HAITUYHS TOCTATOYHO
TECHON CBSI3M MEXIYy 3asBUTEISIMH U YKa3aHHBIMU COOBITHsIMH», Cyl HE MOCYHMTAJ, YTO
*)aoba O0bputa aHOHUMHOUN: Chamaiev u opyeue npomus I py3uu u Poccuu (pemr.). Cm. Takxke
Chamaiev u opyeue npomus I pysuu u Poccuu, 8 275.

131. He ObuTH OTKJIOHEHBI 1O MPUYUHE AaHOHUMHOCTH >KAIOOBI, MOJAHHBIC IIEPKOBHBIM
OpPraHOM WJIM PEITUTHO3HO-(PHIOCOPCKON accouualyeld, He PacKpPHIBIIUMH JIMYHOCTH CBOUX
yneHoB ¥ ydacTHHKOB (ctathu 9, 10 m 11 KouBenmnuu): Omkarananda u le Divine Light
Zentrum npomue Lllsenyapuu (pemienue Komuccun)

D. 7Kano0bl, aHAJOTMYHBIE 110 CYLIECTBY

Cratbs 35 § 2 (b) — YcaoBusi npueMaeMoCTH

«2. Cyn He NpUHHUMAeT K PAacCMOTPCHHIO HHUKaKyl) HWHIWBUAYAIbHYIO >XKajio00y, IMOJaHHYIO B
COOTBETCTBUH CO CTaThel 34, ecliv oHa:

(b) sBIsETCS MO CYIECTBY aHAIOTHYHOW TOM, KOTOpas yxe Oblia paccMoTpeHa CymoM HIH yxKe
SBIIAETCS TIPEIMETOM JIPYTOi TPOIEAYPHI MEKITYHAPOIHOTO Pa3dUpaTebCTBa HIH YPETYIHPOBAHUS,
Y €CJIM OHA HE COJEP)KHUT HOBBIX OTHOCSIIIUXCS K eIy (haKkTOBY.
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

132. XKanoba mOIEKHUT OTKIOHEHHIO B COOTBETCTBHM C IOANYHKTOM «b» MyHKTa 2
cratby 35 KOHBEHIMM B Cily4yasx, KOrja OHa SIBJISETCS IO CYIIECTBY aHAJIOTMYHOW TOH,
KOTOpas yxke O0buia paccmorpeHa CyioM MU B paMKax JIpYyroil mpoueaypbl MeKAyHapOIHOTO
pa3z0buparenbCTBa WM YPETYJIUPOBAHUS, U HE COACPKUT HOBBIX OTHOCSIIMXCS K JeNTy (PaKToB.

1. Ilpemensuu, no cywecmay aHaiocuyHvle mem, Ymo yice Obliu paccmMompeHsl
Cyoom

133. 3amaueli mepBOTO TOJOXKEHHUS TMOMNMYHKTa «b» MyHKTa 2 CTatbu 35 sBisSeTCS
obecrnieueHrne OKOHYATEIBLHOTO XapakTepa pemennii Cyna U MpensTCTBOBAaHUE 00)KaTTOBAHHIO
3agBUTENSAMU (IIyTEM IOJa4d HOBOW »KayoObl) MpEeAbIAYIINX MOCTAHOBICHUM M pelieHuit
Cyna (pemenue EBpomneiickoro Cyma o neny Kafkaris npomus Kunpa, myHkt 67; pemeHue
Espomneiickoro Cymaa mo aeny Lowe npomue Coedunennozo Koporescmesa).

134. XKanoOy uiay MyHKT KaloObl OOBABISIOT HENPUEMIIEMBIMHU, €CIIH OHA «SIBIJISETCS 10
CYIIIECTBY aHAJOTUYHON TOW, KOTOpas yxke Obuia paccmorpena CymaoM, ... W HE COACPKHUT
HOBBIX OTHOCSIIUXCS K aeny (aktoB». K Takum ciydasM OTHOCSTCS CIlydad HCKIIOYCHHS
CynoM mpenpiaymiei >kajgo0bl M3 CHUCKAa €1 Ha OCHOBAHMM MPOLEAYpPHl 3aKIIOYCHHS
MUpoOBOTO cornamenus (pemienne EBpomneiickoro Cyma mo geny Kezer u opyeue npomus
Typyuu). OmHako ecnu TpeAbIaymias >kajoda He SBIAIach MpeaAMETOM (OPMaTbHOTO
pElIeHHs, TO OTCYTCTBYIOT MPENSATCTBUS i paccMoTperuss CymoM TOCIeAHEH KaaoObl
(pemenne EBpomnetickoro Cyna o aeny Siirmeli npomus I'epmanuu).

135. Cyn wu3y4aer BONpPOC O TOM, OTHOCATCS JHM JBE JKajloObl, IOJAHHBIE €My
3asgBUTENSIMU, MO CYHIECTBY K TEM € JHIaM, TeM ke (akTaM U TeM e MPETEeH3USIM
(pemenune Eppomeiickoro Cyma mno aeny Vojnovié npomue Xopsamuu, uyHkT 28;
nocranosjenne bonpmioi IManater EBponetickoro Cyma mo aemy Verein gegen Tierfabriken
Schweiz (VgT) npomus [lsetiyapuu (Ne 2), nyHkt 63).

136. Ilomaua rocymapcTBOM MEXTOCYIapCTBEHHOW >KAJIOOBI HE JIMIIAET YACTHBIX JIUIT
BO3MOXKHOCTH TIOJIaTh JKaja00y OT CBOET0 MMEHH WM MOJJCPKUBAThH YKE TOJaHHYIO KaloOy
OT CBOEro MMeHU: noctanoBinenue bonwmoii [1anater EBponelickoro Cyna no neny Varnava u
opyeue npomus Typyuu, myHkt 118.

137. JKanoba oObIYHO IIOAMAnAcT IIOJ JEHCTBHE OTOM CTAaThbH, €CIH OHAa HMEET
(dakTUYECKHE OCHOBAHMSI, aHAIOTUYHBIC OCHOBAHUSAM MpeAbIAYIIeH xanoosl. HemocraTouHo,
YTOOBI 3asBUTENb COOOILIMI HOBBIE CBEICHHS, OTHOCSIIMECS K ey B ciaydasX, Korja OH
MPOCTO CTPEMUTCS HAUTH HOBBIC MPABOBBIC aPTYMEHTHI B MOIACPKKY MPOIUIBIX ITYHKTOB
)anoosl (pemenue EBponeiickoro Cyna no neny 1.J.L. npomus Coedunennozo Koponescmea,
pemenue EBpomneiickoro Cyma mo gemy Mann npomueé Coeounennozco Koponescmea u
Ilopmyeanuu)  WIM  TPEACTaBWI  JIOTOJHUTENbHYIO  WMH(OpPMANHUIO O  HOpMax
BHYTPUTOCYIapCTBEHHOIO IpaBa, KOTOPbIE HE MOTYT U3MEHUTh MPUUYMHBI OTKIOHEHUS €ro
(ee) mpenpinyieit xkanoosl (X. npomus Coedounennozo Koponescmea, pemenne Komuccuu ot
10 urons 1981 roma). [dnst Toro uro6sr Cyn paccMoTpen kajio0y, KOTopasi OTHOCUTCS K TeM
ke (pakTam, 4TO W MpenbIayIas jkanoda, 3asBUTENb JOHKECH ACHCTBUTEIHLHO 3assBUTh HOBBIN
MYHKT aJIoObl WM MPEICTaBUTh HOBBIE (DAaKTHUECKUE CBEIEHHUS, KOTOPhIE paHee HE ObLIU
paccmotrpensl Cynom (pemenue EBpomeiickoro Cyma mo aeny Kafkaris npomue Kunpa,
nyHKT 68).

138. Cyn mnpuxoautr K BBIBOAY, YTO >Kajo0a MM IIYHKT >KaJoObl HE SBISIOTCS
AQHAJIOTMYHBIMU 10 CYIIECTBY, B pelleHuu 1o jaeny Massuero npomus Hmanuu,
NIOCTaHOBJICHUU 110 Jieny Riener npomug Boneapuu, mynkt 103; pemennn no aerxy Chappex
npomues Illeetiyapuu; MOCTAaHOBICHUHM IO naeny Yurttas npomus Typyuu, myHKTHI 36-37;
MOCTaHOBJICHUH T0 aeny Sadak npomus Typyuu, mynktel 32-33; pemenuu o nery Patera
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

npomus Yewckoti Pecnyonuku (KaloObl KacaTeabHO (HAKTOB, SBISIOMIMUXCA MPEIMETOM
IpYToi TMpoueaypbl MEXIYHAPOJHOTO pa30UpaTeiIhCTBa, SBISIOTCS HEMPHUEMIIEMBIMH, HO
HOBBIE€ CBEJCHHUS, OTHOCSIIMECH K (hakTaMm Jefla M MOCTYMUBIIUE BIOCIEICTBUU, SIBISIOTCS
npuemiiemMbiMu). HampotuB, Cyn HpUXOIUT K BBIBOJY, YTO Kaloba WM ITYHKT KalOObI
ABJIIOTCS aHAJOTMYHBIMHU 1O CYIIECTBY B pelIeHHH 1o neny Moldovan u opyaue npomue
Pymvinuu; pemienun no neny Hokkanen npomue @uuisnouu; pemenun no aeny Adesina
npomus panyuu; peieHun 1o neny Bernardet npomue @panyuu; pemennn EBporeiickoro
Cyna no neny Gennari npomue Umanuu; pemienuu no neny Manuel npomus I[lopmyeanuu.

2. Ilpemen3suu, no cyujecmsy aHaio2uyHvle mem, Ymo yice ObLIU paccMompeHbvl 8
Xo0e Opyeou  npoyedypvl  MeNCOYHAPOOH020  pazoupamenbcmeda Ui
Vpe2yaupoeansl

139. 3amaueidi BTOpOro TMOJOKEHUSI TOANYHKTAa «b» MyHKTa 2 CTaThu 35 sBIsSeTCS
OpeIynpexIeHue CHTyallid, B KOTOPOW HECKOIbKO  MEXKIYHApOIHBIX  OPraHoB
OJIHOBPEMEHHO PacCMaTPHUBAIOT aHAJIOTMYHBIE 110 CYLIECTBY kajo0bl. CUTyalusi TaKOro poja
Obuta Obl HECOBMECTHMOH ¢ JqyxoM M OykBoil KoHBeHunH, KOTOpas cTpemuTcss u30erarb
MHO’KECTBAa MEXAYHApOIHBIX Pa30UpaATENbCTB, OTHOCSIIMXCA K OJHUM U TEM XKe Jejam
(mocranoBnenne Epormeiickoro Cyma mo aeny OAO "Hepmsanas xomnanus "FOKOC""
npomus Poccuu, nyHkT 520; mocranoBnenue Epponetickoro Cyna no aemy Egitim ve Bilim
Emekgileri Sendikasi npomue Typyuu, nyskt 37). Ilo astoii mpuumne Cyay HEoOX0auMO
paccMOTpETh JAaHHBIN BOMPOC 1O coOCTBeHHOM MHUIMaTuBe (perrenue Epomnetickoro Cyna
no aeny POA u opyeue npomus Coedunennozo Koponescmea, nyHkr 27).

140. Tlpu ompeneneHun, TOAMAmaeT JU Aelo B topucaukiuioo Cyaa B CHIy 3TOTO
nonoxkeHuss KouBennuu, Cyny MNpUXOAWTCS pemIaTh BOMPOC O TOM, SBISIETCS JIU
COOTBETCTBYIOIILIEE /IEJI0 aHAJIOTHYHBIM I10 CYIIECTBY MPETEH3UHU, KOTOpasl y:ke OblLla MmojiaHa
B XOJI¢ MapaUIeIbHOrO pa3OupaTenbCTBa, U, B Clydae MOJIOKHTEILHOTO OTBETA, MOXKHO TN
CUMTAaTh MapajuleNbHOe Cyle0HOe pa30upaTeabCTBO «IAPYroil Mpolenypol MeXIyHapOIHOTO
pazOuparenbCTBa WM yPETYIHPOBAHMS) B 3HAUCHUW MOINYHKTAa «b» MyHKTa 2 cratbu 35
Koupenmuu (mocranosnenue EBpomneiickoro Cynma mo meny OAO «Hepmsanas xomnanus
«FOKOC» npomue Poccuu, nynkt 520).

141. Cyn nogdepkuBaeT, YTO peIIaroIIel sSBISETCS He AaTa MoIauu MmapauieIbHOTO MCKa,
a (akT TPUHATUS pEIIeHUS MO CYIIECTBY Jella B XOJ€ YKa3aHHOTO MapalieIbHOTO
pasbuparenscTBa B MOMEHT paccmorpenus aena Cymom (perrenue Epomeiickoro Cyma mo
neny Peraldi npomue @panyuu).

() Omuenka cxoxcTBa jaes

142. Ouenka cxonacTBa Jesl OOBIYHO BKJIIOYACT CPAaBHEHHWE CTOPOH COOTBETCTBYIOIIHX
CyIneOHBIX pa30UpaTeNnbCTB, MPUMEHUMBIX HOPM IpaBa, Ha KOTOPHIE OMHPAIOTCS CTOPOHBHI,
o0beMa WX MPETEeH3UH W BUAOB TpeOyemMoro Bo3MelleHHs (IOCTaHOBIIEHHE EBporelickoro
Cyna no neny OAO "Hegpmsanas xomnanus "FOKOC" npomug Poccuu, nmyHKT 521; pemienue
EBponeiickoro Cyna no neny Greek Federation of Bank Employee Unions npomus I peyuu,
nyHKT 39).

143. CnenoBatensHo, Cya MpOBEPSIET, KaK B CIydae TEPBOTO MOJIO0KEHUS MOAMYHKTa «by
MyHKTa 2 CcTaThbu 35, yKa3aHHOTO BBIIIE, KACAIOTCS JIM >KaloObl, MOJAaHHBIE B JApPYyTUe
MEXYHapOAHbIE OpTraHW3allli{, MO CYIIECTBY AaHAJOTUYHBIX JIUI, (AKTOB M TpEeTeH3UI
(mocranosnenne EBponeiickoro Cyna no aeny Karoussiotis npomue Ilopmyzanuu, myHKT 63;
Pauger npomue Ascmpuu, pemenne Komuccun).

144. Hanpumep, ecnu 3asBUTENN, HAllpaBUBLIME MCKU B JBAa MHCTUTYTA, HE SBISAIOTCS
OIHUMHU U TEMH K€ JIMLAaMHu, TO <«kanoba» B Cyq HE MOXKET CUUTAThCS <O CYILIECTBY

44 © Coser Eppormst / EBporneiicknit Cyx mo npasam 4enoseka, 2014 rox


http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-72288
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-103739
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-103739
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-2909
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-3296
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-3296
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-28355
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-31545
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-43241
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-106308
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-106308
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-113408
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-113408
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-121143
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-106308
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-106308
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-92489
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-106308
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-108223
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-103165
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-2026

IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

AQHAJIOTUYHOM TOM, YTO... YXK€ SABJISETCA MPEIMETOM APYroil MpoueAypbl MEXIYHAPOIHOTO
pasbupatenbcTBa win yperynupoBaHus» (pemenue EBponeiickoro Cyna o neny Folgero u
opyeue npomue Hopeeeuu). Hanpumep, Cy mpHIien K BEIBOAY 00 OTCYTCTBHH MPEMATCTBHIA
JUTSL PACCMOTPEHUSI MM KalloOBI B Cllydae, Koraa Apyras MEeKIyHApOIHas Mpoleaypa Obuia
WHUIIMMPOBAaHA HEMPABUTEIBCTBEHHON opraHu3arueit (mocranorieHue EBpomneiickoro Cyna
no aeny Celniku npomue I'peyuu, nynaxrsr 39-41; pemenne EBponetickoro Cyna mo ey Iliu
u opyeue npomue benveuu) nnmu Kondeneparueit mpodcoro3oB, ¢ KOTOpOr oHa ObLTa CBs3aHa
(mocranoBnenue EBporneiickoro Cyna no aeny Egitim ve Bilim Emekgileri Sendikasi npomus
Typyuu, nyHkT 38), a HE CAMUMU 3asIBUTEIISIMHU.

145. Tem He wMenee Cyn HeOaBHO MOATBEPIWI, uTO >kanoba, momanHas B Cygx,
MpaKTUYECKH aHaJOTH4Has >kajo0e, paHee TMOJAaHHOW B JPYrod MEXIyHAPOJHBIA OpraH
(MOT), HO OoIaHHAs UHAVMBUAYAIBHBIMU 3asBUTEIISIMHA, KOTOPBIE HE ObLTH U HE MOTJIH OBITh
CTOPOHAMHU TpEIbIAyIIel KajnoObl H3-3a KOJUIEKTHMBHOTO XapakTepa Mpoleaypbl, C
MPOIECCYaTbHBIM CTAaTYyCOM, NPHUCYIIMM Tpodcor3aM W OpraHu3alusIM COTPYIHUKOB,
SIBJISICTCSI TIO CYIIECTBY aHAJOTUYHOM Kayo0e, MOJaHHOW B YKa3aHHBIN OpraH. JTO CBS3aHO C
TE€M, YTO YKa3aHHBIX HHIWBUIYaJbHBIX 3asBHUTEICH CIEAYeT paccMaTpUBAaTh KaK TECHO
CBSI3aHHBIX C pa30MpaTeIbCTBAMU U IyHKTAMU ano0 B yKa3aHHBII OpraH B CHIIy UX cTaTyca
JOJKHOCTHBIX JIMI yKa3aHHOTO mpodcoro3a. PasperieHne o mpoaomkeHnn pa3oupaTenbCcTBa
B Cyze, TakuM o0pa3oM, Ha MPaKTHKE 03HA4YasI0 Obl 00X0/ MOAIyHKTa «b» IMyHKTa 2 CTaThu
35 Koupenmuu (pemenne Espomeiickoro Cyma mo neny POA u Opyeue npomus
Coeounennozo Koponescmsa, mynktsl 30-32).

(b) KoHmenuusi «Ipyroii mpoueaypbl Me:KIYHAPOTHOr0 pPa30UpaTelbCcTBa HIH
yperyJupoBaHus»

146. Tlpu oreHke HAa OCHOBAaHMM MOANYHKTa «b» myHkTa 2 crathu 35 Cyn momkeH
ONpeAeNuTh, COCTABJISET JIM yKa3aHHOE MapajuleibHOe pa30MpaTenbCcTBO  JAPYTYIO
MEXIYHAPOAHYIO TMPOLEIYpY B WEIAX YKa3aHHOTO KpUTepHs mpuemieMoctu (Tam ke,
nyHKT 28).

147. Paccmotpenue CyaoM 3TOTro BOIIpOCa HE OTPaHUYECHO (POpPMaJIHHON MPOBEPKOil, a B
HEOOXOIUMBIX CIIydasxX paclpoCTpaHseTcs Ha MPOBEPKY MPEANONOKEHUs, YTO BUJ
KOHTPOJILHOTO OpraHa, MpoleaAypa, KOTOPYIO OH NpPUMEHSeT, U pe3yldbTaT €ro peuieHuin
TakoBbl, 4TO ropucaukius Cyma MCKIIOYEHa B CHIIY MOANYHKTa «b» myHKTa 2 cTarhu 35
(mocranoBnenune Epomeiickoro Cyma mo aeny OAO "Hepmsanas womnanus "FOKOC""
npomue Poccuu, nyukrt 522; nocranosnenne Esponeiickoro Cyma mo memy Karoussiotis
npomue Ilopmyeanuu, nyHkt 62; pemenne EBponeiickoro Cyna no neny Greek Federation of
Bank Employee Unions npomus I peyuu, nyukt 33).

E. 3aoynorped/ieHue mpaBoM Ha MoJAavy KaJ00bI

Cratbd 35 § 3 (a) — YcaoBus NpueMIeMOCTH

«3. Cyn oOBSBISET HEMPUEMIIEMOH JTIO0YI0 MHIUBUIYAIBHYIO JKal00y, MOAAHHYIO B COOTBETCTBHU C
MOJIOKEHHUSMH CTaThu 34, €CIIM OH COYTET, YTO:

a) oTa *Kanoba SBIAETCH ... 370YNOTPEOICHHEM IIPABOM IT01a4N HHANBHUIYAIbHO KaJI00BL; ...»

1. Obwee onpedenenue

148. Tlousrtue «3noynoTpedienue» u3 ctatbi 35 § 3 a) HEOOXOAMMO BOCIIPUHUMATH B €T0
TPaTUIIMOHHOM CMBICIIE, YCTOSIBIIEMCS B 00IIIel Teopuun npaBa. Peus uaét o curyanuu, Koraa
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

yIIPaBOMOUYEHHOE JIMLIO IMpPH peaju3allid CBOEro MpaBa Ipy0O BBIXOAWT 3a paMKu
no3BojieHHOro. Otcrona, 31moynorpelieHne ecTb Jr00oe IMOBeIeHHE 3asBUTENs, SBHO
HECOOTBETCTBYIOIlEE HAa3HAUECHUIO rapaHTupoBaHHoro KoHBeHuued mnpaBa Ha oOpaileHue,
HapylIamollee yCTaHOBIEHHBIH mMopsaoKk paborbl Cyna wiM 3aTpygHSIONIEE HaJIexariee
npotekanue pazouparenscts B Cyae (Mirolubovs u opyeue npomus Jlamseuu, §§ 62 u 65).

149. C TexHMUYECKOW TOYKHM 3pEHHs, COIrJIaCHO TeKCTy craTthu 35 § 3 a), B ciyuae
KOHCTAaTalluK 3JI0yMOTPEOJICHHsI Kano0a oOBSBISCTCS HEMMPUEMIIEMOH, a HE MCKITFOYAaeTCs U3
CHHCKa MOJUIeKaIX paccMoTpenuto aei. Cyn momdépkuBai, 4yTO OTKIOHEHHE KaloObl O
IpUYMHE 37I0YNOTPeOIeHUs MPaBoM Ha €€ Mojauy sIBIseTCS MEepoil UCKIIOYUTENbHOU (mam
ace, § 62). Cnyyan, xorna CyJ ycTaHABIMBAJ HAIWYHE 3J10YMOTPeOICHUS MPAaBOM MOAAYU
XKanoObl, MOXHO pa3JgeNuTh Ha NATh THUINHYHBIX Kareropuil: nesundopmarus Cyna;
UCTIOJIb30BAaHUE  OCKOPOMTENBHOW  JIEKCHUKH;  HapylleHHe  OOS3aHHOCTH  XPaHHUTh
KOH(HICHIIMAIIBHOCTH TI0 BOIIPOCY MUPOBOTO COTJIAIICHUS; T10/1a4a >Kajao0bl 0e3 Kakux-1mdo
CephE3HBIX OCHOBAHMM WM C CYTSDKHUYECKMMH HaMEPEHUSIMH; a TAaK)Ke BCE WHBIE CIy4aH,
MCYEPIBIBAIOIIETO CIIUCKA KOTOPBIX HE CYIIECTBYET.

2. Hesungopmayus Cyoa

150. Ecnm mpu mopaye xanoObl CO3HATENBHO UCKaXKalTCs (akKThl ¢ 1enbio BBecTH Cya B
3a0yKJIeHHe, HAJIHUI0 3JI0YMOTPEOJICHHE MpaBOM TMofadu KajaoObl (Varbanov npomus
boneapuu, § 36). Ilpumepamu cambIX CephE3HBIX U BOIMUIOUIMX 3JI0YNOTPEOJICHUH CIyXar,
BO-TIEPBBIX, O/1a4a Kano0bl OT uykoro uMmenu (Drijfhout npomue Hudepranoos (pem.), §§
27-29), a, BO-BTOPBIX, MOAJIEIKA TOKYMEHTOB, HanpaBiseMbix B Cyn (Jian npomue Pymvinuu
(pemr.); Bagheri u Maliki npomue Huoepnanooe (pem.) u Poznanski u Opyeue npomué
T'epmanuu (pem.)). 3moynoTpeOlieHHsT TAaKOro BHAAa MOTYT OBITh COBEPIICHBI U MYTEM
0e37eicTBUS UM YMOJYaHUsl, KOT/1a, HAlpUMep, 3asiBUTENb U3HadallbHO He coobmaer Cyny
KIo4eByl0 uHpopmanuio 1o cBoemy gaeny (Al-Nashif npomuse boreapuu § 89, u
Kérétchachvili npomus I'pysuu (pemt.)). JKanoba Takke MOKET OBITh OTKIOHCHA B CBS3H CO
3II0yMOTpeOJIeHHEeM, €CIM B Tpolecce pa3dupaTenbCcTBa B JIeNiE MPOUCXOISIT Ba)KHBIC
U3MEHEHHUs, a 3asBUTeNb He uHpopmupyer o Hux Cyn (Oyayuu mpsiMO YBEIOMIIEHHBIM O
Takol OOS3aHHOCTH, YCTaHOBIeHHOW B Permamenrte), uyto mnumaer Cya BO3MOXHOCTHU
BBIHECTH pEIIeHHE M0 3Kajol0e ¢ Yy4ETOM COBOKYMHOCTHM BCEX OOCTOATENBCTB Jeja
(Hadrabova u opyeue npomue Yexuu (peut.), u Predescu npomue Pymvinuu, 88 25-27).

151. Kpome Toro, 3asBUTETh B TOJHOM OOBEME HECET OTBETCTBEHHOCTH 3a IOBEICHUE
CBOETO aJBOKaTa WIHW JIFOOOTrO JAPYroro nuIla, MpeacTaBisioniero ero uHrepeckl B Cyne.
Jlroboe Oe3neiicTBHE CO CTOPOHBI TPEACTABUTENs (DAKTUYECKA OTHOCHUTCS K CaMOMY
3agBUTENI0O M MOXKET IOBJIEYb OCTaBJICHUE KaJIoObl 0e3 YAOBIETBOPEHHUS IO HPUUYMHE
3II0yMOTPEOJICHUsT IPAaBOM Ha TMoAauy kanoOwl (Bekaur npomus I py3uu (mpeaBapuTeIbHbIC
BO3paX€HUs), MyHKTHl 22-25; pemenne EBpomneiickoro Cyma no aeny Migliore u opyeue
npomue Umanuu).

152. Ywmeicen 3asButens Ha BBeneHne Cyna B 3a0J1yKICHHE JTOJDKEH OBITh YCTAHOBJIEH C
JIOCTAaTOYHOM cTeneHbto onpenenéunoct (Melnik npomus Yxpaunet, 88 58-60; Nold npomus
T'epmanuu, § 87; u Miszczynski npomue Ionvuiu (pemt.)).

153. Hdaxe B ciydae, korga nmocraHoBieHne Cyna Mo CyIIECTBY Jiefla yXKe BCTYNUJIO B
CHIIy U KOIJla BIOCIEACTBUM OOHApYKHBAETCS, YTO 3asBUTENb CKPbUT (aKT, MMEIOIIUi
OTHOINICHHUE K PACCMOTPEHHIO 3kajo0bl, Cya UMeeT MpaBo MePeCMOTPETh CBOE MOCTAHOBICHUE
MOCPEJICTBOM Tporieaypsl mnepecmoTpa (mznoxeHa B IlpaBune 80 Pernmamenta Cyna) u
OCTaBUTH kKaso0y 0e3 yHOBJIETBOPEHHs IO MPUYMHE 3JI0YNOTPEOICHHUS MPAaBOM Ha IMOAaYy
xanobsl (Gardean and S.C. Grup 95 SA npomueé Pymwinuu (nepecMotp), MyHKTb 12-22).
[TepecMOTp TOCTAHOBJIECHHS BO3MOXKEH TOJBKO B CIydae, €CIH BJIACTH TOCYJapCTBa-
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

OTBETYMKAa OOOCHOBAaHHO HE OBUIM OCBEJAOMJICHBI 00 YyKa3aHHOM (akTeé B MOMEHT
paccmotpenus aena CyioM U €ClTi OHU MTO/IaTN XOIaTaliCTBO O IEPECMOTPE B TEUCHHE HIECTH
MecCSIIeB ¢ MOMEHTA TIOJYYCHHUS CBEICHUH 00 yKa3aHHOM (akTe, B cOOTBeTCcTBUU ¢ [IpaBuiom
80 8 1 (Grossi u opyeue npomue Umanuu (nepecMotp), myHKThI 17-24),

3. HUcnonvzosanue ockopoumenvHou 1eKCuKu

154. 3asBuTens 37M0ynOTPEOISIET TPABOM T0/1aUH JKajl00bl, €CITM UCIIONIB3YET B IMEPEIUCKE
¢ CynoM oCKOpOUTENbHbIE, HEYBAXHUTEIbHbIC, MPOBOKAIIMOHHBIC BBIPAKECHUS WU YTPO3HI,
OyIb-TO B OTHOIIEHHWU TOCYJapCTBA-OTBETUMKA, €r0 MPEICTaBUTENII W OpPraHOB BJACTH,
camoro Cyjia, ero KaHIeIsIpun Win e€ COTpyaHUKoB (Rehdk npomus Yexuu (pem.); Duringer
u Grunge npomus @panyuu (peut.), u Stamoulakatos npomuse Coedunénnoeo Koponescmea,
pemenne Komuccun).

155. Jlyist koHCTaTaIuu 370yMOTPEOICHUS A3BIK 3asiBUTENS JOHKCH BBIXOAUTH 33 «PaMKH
HOPMAaJIbHOMU, IIMBUJIM30BAHHOW M MPAaBOMEPHONH KPUTHUKH», HEAOCTATOYHO, YTOOBI OH ObUI
MPOCTO PE3KUM, ToJIeMHUeCKUM uiau capkactuudbiM (Di Salvo npomuse Umanuu (pemt.),
pemenne EBpometickoro Cyna no neny Apinis npomug Jlameuu; cM. B Ka4eCTBE 0OpaTHOTO
npumepa Alexanian npomue Poccuu, 88 116-118). Ecnu B X0/1e pa3dupareabCTBa 3asBUTEb,
nonyunB ot Cyma ocoboe mpenynpexaeHue, IepecTaéT HCIoNb30BaTh HEYMECTHBIE
BbIpaXXCHHUs, 3a0UpaeT CBOU CJI0Ba 0OpPaTHO WM, YTO €Ié JTydille, IPUHOCUT CBOM U3BUHEHUS,
OTKJIOHCHHUE Ha OCHOBaHHH 3JI0yNMOTpeOcHus Oosbiie xamodbe He rpo3ut (Tchernitsine
npomues Poccuu, 88 25-28).

4. HapyweHnue 00s83aHHOCMU XpAHUMb KOHMUOEHYUAILHOCMb N0 80NPOCY
MUPOBO2O CO2NAULeHUs

156. YMbInuieHHOE HapyIIeHUEe 3asBUTENIEM O00SI3aHHOCTH XPAHUTh KOH(DHUICHIIMATIBHOCTh
COJIEp’KaHUsl TEPErOBOPOB IO MHPOBOMY COIJIALICHUIO, HATaraéMol Ha CTOPOHBI B
COOTBEeTCTBUU cO cTarhéi 39 § 2 KonBenuuu u mpaBuiom 62 § 2 Permamenrta, MOXeT OBITh
pacIeHeHO KakK 3JI0yMOTpeOJIeHHe MpaBOM MOJa4YM >Kalo0bl U MPUBECTU K €€ OTKIOHECHUIO
(Mirolubovs u opyeue npomue Jlameuu, 8 66; Hadrabovad u opyeue npomue Yexuu (pemt.), u
Popov npomus Monoosut, § 48).

157. YtoOsl y3HATh, HapymIWJI JU 3adBUTEIb CBOK  OOS3aHHOCTb  XPaHUTh
KOH(HICHIIMATIBLHOCTh, HEOOXOIMMO CHayayla OINpPENeNUTh TPAHUIBI ATON 00s3aHHOCTH. Eé
JNEHCTBUTEIILHO HY)KHO TOJIKOBaTh B CBETE CTOSIIECH 3a HEW oO0mmedl 3amaum 0O0JIETYUTH
MPOLEAYPY 3aKIIOUEHUS MUPOBOTO COTIANICHUS MyTEM 3aluThl CTOPOH U Cy/a OT Kakoro Obl
TO HHM OBUIO JaBieHUA. XOTd Ieperada TPEThbUM JIMIAM COJEpP)KAaHUS JOKYMEHTOB,
OTHOCSIIIUXCS K MHPOBOMY COTJIALICHHUIO, U MOKET SIBUTHCS 3JI0YNOTPEOJICHUEM C TOYKHU
3peaust crarbu 35 § 3 a) KouBeHUMM, OTCIOJla HENb3s CHelaThb BBIBOJ O TOM, YTO
JEMOHCTpALHsI ATHUX TOKYMEHTOB TPEThEMY JIUIYy MM X O00CYXKJIEHHE C HUM HaXOZSATCS MOJ
MOJIHBIM 1 0€3YCIOBHBIM 3ampeToM. CTOIb HIMPOKOE U CTPOTOE TOIKOBAHUE MOXKET YIEMUTh
IIpaBOMEpHbIE HHTEPECHl 3asBUTENA, €CIU, HampuMep, B OTACIbHOM Jelie OH HMeeT
paspemienne mpenctaBisaTh ceds B Cyne camMOCTOSITeNTbHO, HO Yy HEro BO3HUKAET
HEO0OXOIMMOCTh BCETO OJIUH pa3 00paTUTHCA 3a KBATU(PUIIUPOBAHHBIM coBeTOM. Kpome Toro,
IPOKOHTPOJIMPOBATh cobOMtoAeHne Takoro 3ampera Cyny ObUIo OBl CIHMIIKOM  CIOXHO,
npakTuyecku HeBo3MoxHO. Ctatbs 39 § 2 KouBenuuum u mnpasBwio 62 § 2 Permamenta
3arpeaT CTOPOHAM UMEHHO pasIiialleHne ykazaHHoW nHpopmanuu, 0yas-To yepes CMU,
B TIEPEMHCKE, KOTOPYIO YUTAET OOJIBIIIOE KOJIWYECTBO JIIOJICH, WIIH JIFOOBIM IPYTUM CIIOCOOOM
(mam orce, § 68). 3noymorpeOicHHE BBIPAKACTCS HWMEHHO B TaKWX O00JaJa0IMX
onpeAeIEHHON CepbEIHOCTHIO ACHCTBUSX.
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158. lns  xoHcratanmuMy — 370ynoTpeOsJIeHWsT  pasriameHue  KOH(HICHIMATbHON
uH(pOpMallMM JOKHO OBITh yMBINUICHHBIM. [IpsiMoe ydacTtue 3asBUTENSI B 3TOM
pasriameHuy J0KHO OBITh YCTAHOBJICHO C JJOCTATOYHOM CTeneHbto Haa&kHocTu. [IpocToro
NIOZI03PEHUS Ha 3TOT CUET HEJOCTaTOYHO (mam e, § 66 in fine). BoT KOHKpeTHBIE IPUMEPHI
MPUMEHEHHUS ATOro npuHuumna: neno Hadrabova u opyaue npomus Yexuu (pemi.), B KOTOPOM
3asIBUTENIM  CO3HATENBHO MPOLUTUPOBATN TPEUIOKECHHE O MHPOBOM  COTJIAIICHUH,
chopmynmupoBanHoe cekperapraroM Cyna, B MEPENUCKe ¢ MUHUCTEPCTBOM IOCTHIIMU CBOCH
CTpaHbl; JIEJI0 3aKOHYMIIOCH OTKJIOHEHHEM >KaJIOOBI B CBSI3M CO 3JI0YMOTPEOJICHUEM IMPaBOM
nomauu. Jlpyroit mpumep — npeno Mirolubovs npomus Jlameuu, B KOTOPOM HE OBLIO
YCTaHOBJICHO C OMPEICNEHHOCTBIO, YTO pasrialieHhue KOH(PHUACHIUAThHOW HH(OpMAIUU
SBUJIOCH JIEJIOM PYK BceX Tpoux 3asButeneli. B mrtore Cya OTKIOHHMI TpeIBapHUTENbHOE
BO3paKeHUE TOCYIapCTBA-OTBETUHKA.

5. Kanoba, nuwénnas  Kakou-1mubo  cepvbé3HOU  NOOONAEKU  UAU  SIBHO
CYMAICHUYECKAs

159. SIBnsercsa 370ynoTpeOICHHEM CO CTOPOHBI 3asBUTENS HEOJHOKpaTHas Iojada
CYTSKHUYECKMX U SBHO HEOOOCHOBAHHBIX KaJl00, 3a4acTyI0 MOBTOPSIONINX COJIEPKaHUE TEX
ero xanob, yTo yxe Obum npusHanbl CynoM HenpuemsneMbiMu (M. npomue Coedunénnozo
Koponescmesa, n Philis npomue I peyuu, B 060ux ciyqasx — pemenusi Komuccun). B 3agaun
Cyna He BXOJUT pPacCMOTPEHUE HEOJHOKPATHBIX, SBHO HEOOOCHOBAHHBIX U CYTSIKHMYECKHX
K00 WM HHOTO SIBHO 3JI0YMOTPEOUTEIBHOIO MOBEICHUS 3asiBUTENEH WIIH UX OPHUIIHNAIBHBIX
npezncraButenelt, cosnatommx s Cyaa HampacHyio paboTy, HECOBMECTUMYIO C  €ro
peanbubiMu  pyHkusaMu no KouBenumm (Bekauri npomue [pysuu (mpeaBapuTenbHBIC
BO3paXkeHus), MyHKT 21; cM. Takke pemenue Espomneiickoro Cyna no neny Migliore u
opyeue npomue Hmanuu, pemenne Eppomeiickoro Cyma mo aeny Simitzi-Papachristou u
opyeue npomus I peyuu).

160. Cyn Taxxe MOXXET OTKJIOHHTH B CBS3M CO 3JIOYMOTpeOJICHHEM JI00yI0 kano0y,
KOTOpas SIBHO JIMIIEHA KaKOH-1100 cepbE3HON MOAOIUIEKM W (WJIM) 3aTpardBaeT CIop O
HUYTOXKHOW JEHEXKHOM cymme nubO, B II€JIOM, HE HMEET OTHOLIEHUS K OOBEKTUBHBIM
3aKOHHBIM HMHTepecaMm 3asBuTens (Tam xe; pemieHue EBponeiickoro Cyna mo nemy Bock
npomue ['epmanuu). Tlocne Berymiaenus B cuiay Ilporokoma Ne 14 (1 wmrons 2010 roma)
nooOHBIE JKAMOOBl TOMANAIOT CKopee moj nedctBue cratbu 35 § 3 b) KouBenuuu
(OTCYTCTBHE 3HAUUTEIHLHOTO yIepoa).

6. [pyeue cnyuau

161. beiBaer, uro nmocraHoBieHus U pemieHuss Cyna, paBHO KakK M JieNa emié HaX o sAIuecs
Ha paccmoTpennn Cyaa UCHONB3YIOTCS B paMKaxX TMOJUTHYECKHX BBICTYIUICHUN Ha
HAIlMOHAJILHOM YPOBHE B rocynapcrBax-wieHax. JKamoOa, momada KOTOpod oOycioBJIeHA
KeNaHHeM JOOMTbCS PEKJIAMHOTO WM MPOMaraHIuCTCKOro 3¢¢exTa, HE OTKIOHAETCS
ABTOMATHUYECKU MO MpUuuHe 3yoynorpednenus (McFeeley u opyeue npomue Coedunénnozo
Koponescmesa (pemienue Komuccun), a takxe Khadjialiyev u opyeue npomue Poccuu 88 66-
67). OnHako 370ynoTpeOJeHUE MOXKET OBITh KOHCTATHPOBAHO, €CIIM 3asBHUTENb B CHITY
WHTEPECOB TOJUTHYECKOTO XapakTepa MaéT HMHTEPBBIO B MPECCe WM Ha TEJICBUICHUU,
JEMOHCTPHUPYSI OC30TBETCTBEHHOE M JICTKOMBICICHHOE OTHOIICHHE K TEKYIICH Mpoueaype
pasouparenscta B Cyne (Parti travailliste géorgien npomus I pysuu).
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7. Peaxyus, oxcudaemas om 2ocyoapcmea-omeemuuka

162. Ecnu rocynapcTBO-OTBETUYMK TIOJaraeT, 4TO 3asBUTENb 3JIOYHOTPEOMSI IMpaBoM
MoIauu KaJI00BI, OHO JOJDKHO TpeaynpeauTh 00 stom Cya, mpenocTaBuB HHGOPMAIHIO,
KOTOpPOH OHO pacmojlaraeT Ha 3TOT Cu€T, Ha OCHOBaHMU KoTopoil Cyx Mor Obl caenatb
HaJuie)xamue BbBOABL. CreinTh 3a COONIOAGHHEM TPOIECCYaNbHBIX — OOSM3aHHOCTEH,
HayaraeMbix Ha 3asButens Kousennueii u Pernamentom, Haanexxut Cyny, a He rOCy1apCTBY-
otBeTuKy. C IPYroil CTOPOHBI, YTPO3bI CO CTOPOHBI BIACTEH TOCYIapCTBa-OTBETYNKA HAYAThH
YrOJIOBHOE WJIM TUCHMIUIMHAPHOE pPa3OMpaTesIbcTBO B OTHOILICHHWU 3asBUTENSI B CBS3U C
IpeAroIaracMbiM HapylIIEHHEM UM TIPOLECCyalTbHBIX O0S3aHHOCTEH, HalaraeMbIX Ha HETO
npu pasouparenbctBe B Cyze, MOTYT BbI3BaTh BOIPOCH! 1o crathe 34 in fine Konsenuuu,
KOTOpasi ~ 3alpemiaeT BCAKOE  BOCIPENATCTBOBAHWME  OCYHICCTBICHHIO TIpaBa  Ha
UHUBUIYAIbHYIO )ano0y (Mirolubovs u opyeue npomus Jlameuu, 8§ 70).
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Il. OPUCAUKIINOHHBIE OCHOBAHUA HEITPUEMJIEMOCTHU

A. HecoBmecTumocTh ratione personae

Cratbs 35 § 3 (a) — Yc/j10BUS NPHEMJIEMOCTH

«3. Cyn 00BSBISET HEIPUEMIIEMOH JTFOOYIO WHANBHYaTbHYIO )KaJI00Y, IIOJAHHYIO B COOTBETCTBHU CO
cTaThér 34, ecliv OH COYTET, YTO:

a) 9Ta Kaja00a SBISETCS HECOBMECTUMOM C MOJI0KEHUSIMU KOHBCHI_[I/II/I HIIn HpOTOKOJ’[OB K HEH ...»

Crartbs 32 — Komnerenuusa Cyga

«1. B Benennu Cyma HaXOISTCS BCE BOIPOCHI, KaCArOIIUEC TOJIKOBaHUS U IpUMEHEeHHsI KOHBEHITUH 1
[IpoTrokomoB K HEH, KOTOpblE MOTYyT OBITh €My TiepeJaHbl B CIydasX, MPETyCMOTPEHHBIX
noJioxkeHusmu crateit 33, 34, 46 u 47.

2. B cimydae cropa OTHOCUTENHHO KommeTeHIuH Cyma 10 KOHKPETHOMY JeNTy BOIPOC PEIIacT cam
Cy».

1. Ipunyuno

163. Kputepuit coBmecTuMOCTH  ratione  personae coOmoonéH  Torga, Korma
npennonaraeMoe  HapymeHue KonBeHmmu Obiio  coBepuieHo JloroBapuBaronimmcs
TOCYIapCTBOM WJIM KOTJAa OTBETCTBEHHOCTh 3a TAaKOE HApYIICHHE MOXET KaKUM-ITH0O
o0pa3om ObITh BO3JIOKEHA Ha JloroBapuBarolieecs rocy1apcTao.

164. Jlaxxe ecnu TOCYyHapCTBO-OTBETYMK HE 3asBISICT BO3PAXKCHHH OTHOCHTEIHHO
kommereniuu Cyma ratione personae, Cya 1o cBoei MHHUIIHATHBE JOKEH PACCMOTPETh STOT
Bonpoc (Sejdic¢ u Finci npomus bocnuu u I'epyecosunwt [BI1], § 27).

165. OcHoBHEBIE TTpaBa, 3aKPEIUIEHHBIC B MEKIYHAPOAHBIX TOTOBOPaX O MpaBax YeJIOBEKa,
JOJKHBI OBITH TapaHTUPOBAHBI JUIAM, MPOKUBAIOIIMM Ha TEPPUTOPUM TOTO WM HHOTO
rocynapcTBa-y4acTHHKA, laXe B cilydae MOCIeIyIOUIero paciaja 3TOro rocyaapcTsa Wik B
ciyuasix npasonpeemctsa (Bijeli¢ npomus Yepnoeopuu u Cepouu, § 69).

166. Ecnu rocymapcTBeHHOE TpPEANPUATHE O0JalaeT MO OTHOIICHUIO K TOCYIapCTBY
JIOCTaTOYHON OpPraHU3allMOHHOM M ONEPaTUBHON CaMOCTOSITENIBHOCTHIO, TO 3a €r0 JIECUCTBUA
win Oe3nelicTBUe OTBETCTBEHHOCTH N0 KoHBeHmmu rocymaapctBo He Hecér (Mikhailenki u
opyeue npomue Ykpaunwi, 88 43-45; Cooperativa Agricola Slobozia-Hanesei npomusé
Monooewi, § 19).

167. XamoObl OTKJIOHSIOTCS KaK HECOBMECTHMBIC ratione personae mo ciaeayromum
OCHOBAHUSIM:

— €CJIM B COOTBETCTBUU cO cTaThél 34 KoHBeHIMHM 3asBUTENh HE MMEET IpaBa MOJaBaTh
x)ano0y (Section de commune d’Antilly npomus @panyuu (peut.), Dosemealt Belediyesi
npomus Typyuu (peur.); Moretti u Benedetti npomue Umanuu);

— €CJIM 3asBUTENIb HE B COCTOSHHMM J0Ka3aTh, YTO SIBJISIETCS KEPTBOU MPEANOIaraeMoro
HapYyIICHHUS,

— ecnu kanoba mopaHa MpoTUB 4actHoro juna (X npomus Coedunénnozo Koponescmaa,
pemienne Komuccun ot 10 nexabps 1976 roma; Durini npomus Hmanuu (peunieHue
Komuccun));

— ecnu jkanoba MmojaHa MPOTHB TOCYIapcTBa, KOTOpoe He paruduimponaio KoHBeHIHIO
(E.S. npomue @PI' (pemienne Komuccun)); WM HEMOCPEACTBEHHO IMPOTHUB
MEXYHApOIHOW OpraHW3aluH, KoTopas He mpucoenuHuiack k Kousennuu (Stephens
npomus Kunpa, Typyuu u OOH (pet1.), mocneaHuii ad3an);
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— ecmm  xanmoba kacaercs Ilporokonma k KoHBeHIMHM, KOTOpPBIH TOCYIapcTBO HE
patudunuposano (Horsham npomue Coeounénnozo Koponrescmasa (pemenne Komuccun);
De Saedeleer npomue benveuu, § 68).

2. IOpucouxyus

168. BeiBog 00 orcyrcTBHM IopHcaukiuu ratione loci He ocBobokmaer Cym oOT
HEOOXOJUMOCTH PACCMOTPETh BOMPOC O TOM, HAXOJATCS JIM 3asBUTCIU IO FOPUCIUKIHCH
OJTHOTO HJTM HECKOJIBKUX TOCYapCTB-WICHOB ¢ TOUKH 3peHus ctaThtl | KonBenmum (Drozd u
Janousek npomue ®panyuu u Ucnanuu, § 90). CnemoBaTenbHO, BO3PAKEHUS O TOM, UYTO
3asBUTENIM HE HAXOAATCS MOJI FOPUCIUKIHUEH TOCYyAapcTBa-OTBETYHMKA OyneT TNpaBUIIbHEE
paccMaTpuBaTh B paMKax BOIIpOca O HECOBMECTHMOCTH ratione personae (cMm. apryMeHTBI
rOCYJapCTB-OTBETUHUKOB B Jenax Bankovic u opyeue npomue benveuu u opyeux [BI1] (pemr.), §
35; llascu u opyeue npomue Mondosvt u Poccuu [BII], § 300; Weber u Saravia npomus
T'epmanuu (pemt.)).

169. CoBmectumocTp ratione personae TpeOyer, 4TOOBI OTBETCTBEHHOCTh 32
npejronaraeMoe  HapylIeHHE Morja ObITh BO3JIOKEHa Ha TOCYJapCTBO-YYaCTHHKA
(Gentilnomme, Schaff-Benhadji u Zerouki npomus ®panyuu, § 20). OnHaKO B HEIABHHUX
JiesiaX BOTPOCHI 00 OTBETCTBEHHOCTH M BO3MOYKHOCTH €€ BO3JIOKEHHSI OBUIH PacCMOTPEHBI
0e3 mpsMOl OTCHUTKM K coBMecTUMOCTH ratione personae (4ssanidze npomus I pyzuu [BII],
§§ 144 wn nanee; Hussein npomus Anbanuu u 20 opyeux eocyoapcme-yuacmuuxog (perl.);
Isaak u opyeue npomue Typyuu (peut.); Stephens npomus Manemor (Ne 1), 8 45).

3. OmeemcmeenHoCmb U 603MONCHOCHb €€ B03/I0NCCHUS

170. TocymapctBa MOTYT OBITH TPU3HAHBI OTBETCTBEHHBIMH 3a T€ JIEHCTBHS CBOMX
OpraHoOB, KOTOpPbIE HE3aBUCHMO OT MECTa MX COBEpIIEHUs (Ha CBOCH TEPpPUTOPUHM WM 3a
npeleiaMu HallMOHAJIBHOM TpaHMIIbI) MOBJEKIM IOCIEACTBUS 3a MpelaelaMHu TEepPpUTOPUU
9THX rocyaapctB (cM. Drozd u Janousek npomus @panyuu u Ucnanuu, 8 91; Soering npomus
Coeounénnozo Koponescmea, §§ 86 u 91; Loizidou npomus Typyuu (npeaBapuTeIbHBIC
BO3pakeHus), § 62). OgHaKO TaKoe MPOUCXOIUT JIUIIL B UCKIIFOUUTENBHBIX cinydasx (llascu u
opyeue npomue Monodosvt u Poccuu [BIl], § 314; Bankovi¢ u opyeue npomuse benveuu u
opyeux (peut.) [BII], § 71; Illascu u Opyeue npomus Mondoswi u Poccuu [BIT], § 314),
Hampumep, Korjna oaHo JloroBapuBaroleecsi roCylapCTBO OCYIIECTBISET 3¢ GEeKTUBHbBIN
KOHTPOJIb Ha KaKoi MO0 TeppUTOPHH I, TI0 KpaiiHell Mepe, OKa3bIBaeT Ha He€ pelaromiee
Biausaue (Tam ke, nyHKThl 314-316 u 392; mocranosnenue bombimoit [Tagarer EBponeiickoro
Cyna o neny Catan u opyeue npomug Mondoswt u Poccuu, myaktsl 106-107; moctanoBienue
Bbonpmioit Ilamater EBpomeiickoro Cyma mno nemy Al-Skeini  npomue Coeounennozo
Koponescmesa, nynkter 138-140; Medvedyev u opyeue npomus Poccuu [BII], 88 63-64). Ilo
MOBOJY MOHATHUS «IJI00ANBHBIM KOHTPOJIb», M. [lascu u opyzue npomug Mondoswi u Poccuu
[BIT], 88 315-316; cm. Taxke Bankovi¢ u opyeue npomus benveuu u opyeux [BII] (pemr.),
88 67 u nance, u 88 79-82; Kunp npomus Typyuu [BI1], §§ 75-81; (mpenBaputeiibHbIC
BO3paxkeHus), § 52; Markovic u opyeue npomus Umanuu [BI1], § 54; mo moBomy mOHATHS
«3(pPEeKTUBHOTO KOHTPOJISI», OCYIISCTBISIEMOTO0 HE HANPsAMYyH0, a Yepe3 MOJYNHEHHBIE
MECTHBIE aJMHHHCTpPATHBHBIE OpraHbl, KOTOpbIE MPOJOJIKAIOT CYIIECTBOBATh Oiaronaps
MOJAEPKKE TOCYIapCTBa-OTBETUMKA, CM. NocTtaHoBieHue bosbmoin [lanatel EBponeiickoro
Cyna no neny Catan u opyaue npomue Poccuu u Monooswi, myHKkT 122.

171. TocymapcTBO  MOKET OBITh NPU3HAHO  OTBETCTBEHHBIM 3a  HapyIICHUE
rapanTupoBaHHbIXx KoHBeHIMEl npaB Tex JUI], KOTOpPbIE, HAXOIACh HA TEPPUTOPUU JPYTOTrO
rOCy/IapCTBa, OKA3bIBAIOTCS TOJ[ BIACTHIO WIIM KOHTPOJEM OQUIIMATBHBIX JUI[ TEPBOTO
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rocyapcTBa, AEUCTBYIOIIUX, OyAb-TO 3aKOHHO WJIM HE3aKOHHO, Ha TEPPUTOPHUH HTOTrO
apyroro rocynapctBa (Issa u opyeue npomug Typyuu, 8§ T1; Sdnchez Ramirez npomuse
®Ppanyuu (pemenne Komuccun); Ocalan npomue Typyuu [BI1], § 91; Medvedyev u opyzue
npomueé @Dpanyuu [BII], § 66-67); Mo TOBOAY BOCHHBIX ONEpalUil 3a PyOCIKOM, CM.
nocradoBjeHne bombmmoit Ilamarer EBpomeiickoro Cyma mo geny  Al-Skeini npomus
Coeounennozo Koponescmea , nynkr 149).

Uto kacaercsi NEWCTBUM, COBEPIIAEMBIX BOMCKaMuW MHOroHanuoHanbHbIX cui OOH, u
COOTHOCUMOCTBIO  YKa3aHHBIX JEHCTBUM C OTBETCTBEHHOCTBIO I'ocymapcrBa, Korga
MEXIyHapoAHas oOpraHuszanus He oOnagaer 3(G(EKTUBHBIM KOHTPOJEM U BBICHIUMHU
MOJTHOMOYHSIMU B OTHOIIIEHUH YKa3aHHOTO MOBEACHHUS, CM. mocTaHoBIeHue bomnboii [Tanater
Esponeiickoro Cyna o neny Al-Jedda npomue Coeounennoco Koponescmea, myHktsl 84-85.
[To nmoBony neiicTBuii, umMeBmmx Mecto B OydepHou 3one OOH: Isaak u opyeue npomus
Typyuu (pemt.).

172. B OTHOIIEHUH TEPPUTOPH, IOPUIUYECKH HAXOMALIMXCS TOJ IOPUCAUKIMEH
JloroBapuBaromierocss rocyapcTBa, HO HE MOMUYUHSIOUIMXCA BIAaCTH U 3(PPEKTUBHOMY
KOHTPOJIIO CO CTOPOHBI 3TOT'0 TOCYAaPCTBA, KajJ00a MOXKET ObITh MPU3HAHA HECOBMECTUMOM ¢
nosoxeHussMu Korasentuu (An u opyeue npomus Kunpa (pemenne Komuccun)), Ho mpu 3ToM
HEOOXOIMMO YUYHUTHIBATh TO3UTHBHBIC 00s3aTeNIbcTBA rocyaapcTBa o Kousennmu (cM. llascu
u opyeue npomue Monooswt u Poccuu [BIT], §§ 312-313, §§ 333 u nmanee). Taxxe Stephens
npomus Kunpa, Typyuu u OOH (peml.); cM. Takxe Stephens npomus Kunpa, Typyuu u OOH
(pem.); pemenue Eppomerickoro Cyma mo neny Azemi npomueé Cepbuu; TOCTaHOBIICHHE
EBpomneiickoro Cyna no neny Ivantoc u opyeue npomus Mondoswt u Poccuu, myaktsl 105-06;
noctaHoByienre bonbmioi I[lamater EBponetickoro Cyna mo aeny Catan u opyeue npomus
Pecnybnuxu Monoosvt u Poccuu, myuaxtsr 109-110).

173. U3 mpaBuna, cCOriacHO KOTOpoMmy (pu3nueckoe MPUCYTCTBUE JUIA HA TEPPUTOPUHU
OJIHOTO W3 TOCYIapCTB-YYaCTHUKOB O3HA4aeT HAXOXKACHHUE IO/ IOPUCAMKIIUEH 3TOTO
rocyapcTBa, €cThb HCKIIOYeHue. Hampumep, eciu 3asgBUTENb HMMEET MPETEH3UH K
MEXIYHAPOJAHONW OpraHU3allMM, PacIloararolleiicss Ha TEpPUTOPUN 3TOrO rocynapcrsa. Tor
dakt, yTto MeXIyHapOoIHBI YTrOJOBHBIM Cya HaxomuTcs B Hwujepnmanmax, HE CIYKHT
JOCTaTOYHBIM OCHOBAaHHMEM /I BMEHEHHS OSTOMY TOCYJapCTBY OTBETCTBEHHOCTH 3a
OCTIapuBaeMble JESTHUS ITOI0 MEXAYHAPOAHOIO Cy/1a, BEIHECIIEIO0 OOBUHUTEIBHBINA TPUTOBOP
B orHomenuu 3assuteneit (Galic npomus Huodepranooe (pem.), Blagojevi¢ npomus
Huoepnanoos (pem.); pemenue EBponetickoro Cyna o neny Djokaba Lambi Longa npomueé
Huoepnanoos). Tlo moBoay xajgo0bl IPOTHB TOCYIapCTBa-OTBETYMKA KaK TOCYAAapCTBa, Ha
TEPPUTOPUU  KOTOPOTO  HAXOJUTCS  IOCTOSIHHAs  IITa0-KBapTUpa  MEXAyHapOJHON
opranuzaruu: Lopez Cifuentes npomue Hcnanuu (pemt.), §§ 25-26. I1o moBogy nmpuHsATHS Ha
CBOEH TEPPUTOPHH MEXIYHAPOAHOHN I'pakIaHCKOW aIMUHUCTpaluu: Beri¢ u opyaue npomug
Bocnuu u I'epyecosunwl (pemt.), 8 30.

174. Yuacte rocymapcTBa B KaueCTBE OTBETYMKA BO BHYTPEHHEM CyneOHOM
pa30OuparenbcTBE B JIpyrod cTpaHe camMo 1o cebe He O3HA4aeT OCYILIECTBICHHE WM
SKCTeppUTOpuanbHOl topucaukiuuu (McElhinney npomue Hpranouu u Coedunénnozo
Koponescmsa (pemt.) [BIl]; Treska npomueé Anbamuu u Hmanuu (pem.); Manoilescu u
Dobrescu npomue Pymvinuu u Poccuu (pemt.), §§ 99-111).

175. OTBETCTBEHHOCTh rOCYAapCTB-YYACTHUKOB 3a JEHCTBUS YAaCTHBIX JIUI TPAAUIIMOHHO
paccMaTpUBaeTCsl ¢ TOYKU 3PEHHUS COBMECTHMMOCTH ratione personae, Ho OHa TAK)KE MOXKET
3aBHCETh OT COJIEp)KaHWs TapaHTUPOBAHHbIX KOHBEHIMEW IWYHBIX NpaB U OT 00BEMaA
MO3UTUBHBIX 0053aTEILCTB, CBS3aHHBIX C ITHMH IpaBaMH (CM, HAIPUMEpP, MOCTAHOBIICHUE
bonwsmoii [Tanater EBpomneiickoro Cyna mo aemy Soderman npomue I[llseyuu, nyHKT 78;
nocranosienue bonpimoii [lanarer EBponeiickoro Cyna no neny Aksu npomueé Typyuu, TyHKT
59; Siliadin npomus ®panyuu, 88 77-81; Beganovi¢ npomue Xopeamuu, 88 69-71).
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OtBercTBeHHOCTh 1O KOHBEHIIMM MOXKET OBITH BO3JIOKEHAa Ha TOCYIAapCTBO B cliydyae
MOTBOPCTBA WJIM TMOIMYCTUTENILCTBA CO CTOPOHBI BJAcTedl JEWCTBHUSIM YACTHBIX JIHII,
HapyIIAOIIKUM TapaHTUpoBaHHble KoHBeHIMEN npaBa IpyruxX YacTHBIX JIMI[, HAXOISIIUXCS
MOJ1 FOpUCIUKINEH 3TOro rocyaapcTtsa (llascu u opyeue npomue Monoogvt u Poccuu [BI1], §
318) wnm pmaxe B ciydasx, Korja yKa3aHHBIE IEHCTBUSI OCYIIECTBIECHBI WHOCTPAHHBIMH
JOJDKHOCTHBIMU  JIMLAMM  Ha ee TeppuTopuu (mocraHoBieHue bombmoit  I[lanater
Espomneiickoro Cyma mo ngeny El-Masri npomue «bwvisweii rweocnasckoi Pecnybiuxu
Maxkeoonus , nyakt 206).

176. Cyn Takke yCTaHOBWJI TPHUHIMIBL, PETYIUPYIOIIHNE AKCTEPPUTOPHUATHLHYIO
OTBETCTBEHHOCTh 3a 3aJIep’KaHHWE W COJEpXKaHUE TMOJA CTpaxedl B paMKax MpoLEaypbl
skctpaaunuu (Stephens npomue Manemor (Ne 1), § 52).

4. Bonpocvl 0  B03MOJCHOU — OMBEMCMBEHHOCMU — 20CYOAPCME-YYACMHUKOS
Koneenyuu 3a Oeticmeuss unu 0Oezoelicmeue, cGA3aHHble C UX YUACUEM 8
MeNCOVHAPOOHOU OP2aHU3AYUU

177. KoHBeHIHsI HE MOXET OBITh MCTOJIKOBaHA TakUM 00pa3zom, 4to CyJ yHOJTHOMOYEH
OLICHUBATh JEHCTBUS WM Oe3[eHCTBUE TOCYAapCTB-YYaCTHUKOB, OCYILIECTBISIEMbIE Ha
ocHoBanuu pesomonuii Cosera 6e3onmacHocty OOH 10 miamM B Xozae MPOBEACHUS MUCCHN
OOH 1no coxpaHeHMIO MHpa M MEXKIYHApOIHOW OE30MacHOCTH, TaK KaK 3TO CTAJO OBl
BMeIaTensCcTBOM B ocymectBienue OOH cBoeii ocHoBHOU 3amauu (Behrami npomué
@panyuu u Saramati npomus DPpanyuu, 'epmanuu u Hopsecuu (pemt.) [BIT], §§ 146-152).
Opnako Cyn mnpusHaeT W JpYroil MHOAXOJ B OTHOIIEHUWM TOCYJapCTBEHHBIX 3aKOHOB,
BHeApstomux Pesomonnn CoBera bezomacHoctu OOH, koTopble HE CBSI3aHBI HANPSIMYIO C
OOH wu, TakuMm 00pa3oM, MOTYT TOBJIEYb OTBETCTBEHHOCTh ['ocymapcTBa (mOCTaHOBIICHUE
bonwmoii [lanater EBpomneiickoro Cyna no neny Nada npomus Illseiiyapuu, mynkts 120-
122).

178. Yrto xacaercs pemieHui MEeXIyHApOIHBIX CyneOHbIX opraHoB, Cya Mpu3HaI, 4TO HE
o0JiaiaeT opUCAMKIKEH ratione personae i pacCMOTPEHUS Kallod Ha pa3OMpaTenbCTBO B
MexnaynaponaoMm TtpuOyHane mo OwiBmiedt FOrocmaBum («MTBHO»), koTopsiii cam ObLI
co3maH Ha ocHoBaHuU pe3omonuu Coseta 6e3omacHoct OOH (Gali¢ npomus Hudepaanoos
(pemr.), u Blagojevi¢ npomus Huoepranooe (pemt.)). Ilo moBoay yBOJBHEHHS TOHKHOCTHBIX
vl Beicokum npencraBureneM it bocHuu u ['epueroBuHbl, Y€ MaHIAaT OCHOBBIBAETCS HA
pesomonmsax Cosera 6e3onacHoct OOH: Beri¢ u opyeue npomus bBochuu u I'epyecosurni
(pemt.), §§ 26 u nanee.

179. Ha rocymapcTBO-OTBETUYMK HE MOXXET OBITh BO3JIOKE€HA OTBETCTBEHHOCTH I10
KonBeHIuu 3a pemieHus Wik Mepbl, IPUHUMAEMbIE OPraHOM MEXIyHapOJAHON OpTraHu3alllu,
YJIGHOM KOTOPOH OHO SBIISETCS, TOTJa, KOrJa HE OBUIO YCTAaHOBJICHO WM JIaXKe
IPEIIOJIOKEHO, YTO 3allliTa OCHOBHBIX IIpaB, B IEJOM OCYIIECTBIsemMas d3TOH
MEXIYHAPOJAHOU OpraHu3alieil, He SBIAETCS «paBHO3HAyHOM» 3amure o KoHBeHuuu u
KOrjla 3TO TOCYAapCTBO HHU MPSMO, HU KOCBEHHO HE Y4YacCTBOBAJIO B OCYIIECTBICHUU
ocniapuBaemoro neiicreusi (Gasparini npomue Umanuu u benveuu (pem.)).

180. Tak, Cyn He mpu3HaI 3a co00M HaaHuKe IOPUCIUKIIMK ratione personae, korjaa peub
nia o0 Kajnobax Ha WHIUBUIYyalbHBIC PEIICHUS, MPUHATHIE KOMIIETEHTHBIM OPraHOM
MEXIYHApOJAHON OpraHu3aly B paMKax TPYIOBOTO CIOpa, LETUKOM OTHOCSIIErocs K
BHYTPEHHEMY NPaBOMOPSIKY MEXIYHAPOJHONW OpraHu3aliH, OOJIafaromeil OTIeNbHOM OT
roCy/IapCTB-UJICHOB MPaBOCYObEKTHOCTHIO, B TO BpeMsl Kak CaMU TOCyJapcTBa B CIIOpe HE
Y4aCcTBOBAIM M HU 3a KaKUe UX JCUCTBUS WK 0e3/1eHCTBUSI OTBETCTBEHHOCTh M0 KoHBEeHIINN
Ha HUX HE MOIJIa ObITh BO3JIOKEHA: Boivin npomue 34 cocyoapcme-unenos Cosema Eeponvl
(pemr.) — MHAMBUAYAIBHBIA TPYAOBOH criop BHyTpu EBpokonTpons; Lopez Cifuentes npomus
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

Hcnanuu (pemi.) — IUCHMIUIMHAPHOE pa3OMpaTeabcTBO B MEXIYHApPOJIHOM COBETE I10
onmuBkam, §§ 28 u 29; Beygo npomue 46 cocyoapcme-unenos Cogema Esponwvi (peml.) —
IucnuIinHapHoe paszoupatenscTBO B Comere Empombl. Ilo moBomy mpeamosaraeMbix
HapymieHnii KoHBeHIIMM B CBSI3M ¢ yBoJbHEHHEeM pabOoTHuka EBpomeiickoil komuccuu u
pazbuparensctBoM B TpubOyHane mepBoit mHCcTaHiuu U Cyme EBpomneiickoro Corosa, cM.
Connolly npomue 15 2ocydapcmes-unenos Eeponetickoeo coiwsa (pem.). I[lo moBoxy
pazbuparenscTtB B EBpomeiickom maTeHTHOM BemoMmcTBe, Rambus Inc. npomus I'epmanuu
(pemt.).

Hebe3piHTEpECHO CPaBHUTH 3TH BBIBOIBI C paccyxaeHusmMu Cyna o mpeamnojaraeMom
CTPYKTYPHOM HU3BSHE BO BHYTPEHHEM MEXaHU3ME MEXIYHAPOIHON OpraHH3alud, KOTOPOU
rocy/apcTBa-y4yaCTHUKHM IE€peAaiu 4acTh CBOMX CYBEPEHHBIX IMOJHOMOUMN U KOTOpas He
o0ecreunBaeT «IKBUBAICHTHBIN 10 OTHOMIEHUIO K KOHBEHIIMH YPOBEHD 3alIUTHI OCHOBHBIX
npaB: Gasparini npomus Umanuu u benveuu (pert.).

181. Cyn mo-papyroMy MOAXOOUT K JejaM, B KOTOPBIX TIOCYAapCTBO-OTBETYUK, O
MEXIYHapOJAHONH OTBETCTBEHHOCTH KOTOPOTO MOJHUMAETCS BOIPOC, MPSAMO WM KOCBEHHO
y4acTBYeT B pa3Ouparenbcte: cM. Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi
npomue Hpnanouu [BIT], 8 153; Michaud npomueé ®panyuu, nyukrer 102-04; mocraHoBicHue
Bonpmoii [Manater EBponeiickoro Cyna no neny Nada npomus Llseiiyapuu, myakter 120-22;
cpaBuuTh ¢ Behrami npomus @panyuu u Saramati npomus @panyuu, I'epmanuu u Hopsecuu
(pemt.) [BIT], § 151. CMm. Takke ciaenyromue NpuMephI:

— pemieHHe 00 WCKIIOUYEHUW 3asSBUTENBHHIIBI W3 CHUCKA KaHAWIATOB HA OCHOBAHHH
JIOTOBOpa, pa3paboranHoro B pamkax Espomneiickoro Coroza (Matthews npomus
Coeounénnozo Koponescmsa [BII));

— IpHUMEHEHHE K 3asBUTENI0 (DPaHIy3CKOTO 3aKOHA, HMILICMEHTHUPYIOIIEro TUPEKTUBY
EBponeiickoro Corosa (Cantoni npomus @panyuu [BII));

— OTKa3 B JIOCTyIe K HemenkuM cynam (Beer u Regan npomue I'epmanuu [BII] u Waite u
Kennedy npomue I'epmanuu [BI));

— apecT HUMYIIeCTBa, MPOU3BEIEHHBIM OpraHaMH TOCYyAapCTBa-OTBETYMKA Ha €ro
TEPPUTOPUU HA OCHOBAaHUU MHUHHCTEPCKOTO DEIIECHUS BO HCIOJIHEHHE HOPUIUYECKHX
00s13aHHOCTEH, HajaraeMbIX eBpoNeckuM mpaBoM (moctaHoBieHue bosbmioit [lamater
EBponeiickoro Cyna no neny Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi
npomué HUpnanouu) — (cam pernament EBponeiickoro Coro3a ObUT IPUHSAT BO UCIIOJIHEHUE
pesomoiun CoBeta 6e3omacaoctd OOH, cm. §§ 153-154);

— oOpamenne BHyTpenHero cyma B Cym Espomeiickoro Coro3a (Cooperatieve
Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. npomus Huoepnanoos

(pemt.)).

182. Takum oOpa3om, >kajmoObl TPOTHUB TOCYAAPCTB-4JIeHOB EBpomeiickoro corosa mo
NOBOAY NPUMEHEHMS HMH TIIpaBa COOOIIECTB He 00s3arenbHO OyAyT NpU3HAHBI
HEMPUEMJIEMBIMH TI0 3TOMY OCHOBaHUIO (Bosphorus Airways npomue Hpranouu [BI1], § 137,
Matthews npomue Coeounénnoeo Koponescmesa [BII], §§ 26-35).

183. XanoObl, HampaBJICHHBIC HEMOCPEACTBEHHO TPOTUB HHCTUTYTOB EBpoIeickoro
Coro3a, MOryT, corjacHo Ooiee cTapoil MpereeHTHOW NpaKTHKe, OBITh OTKJIOHEHBI 3a
HECOBMECTHMOCTRIO ratione personae (Confédération francaise démocratique du travail
npomue Eeponeiickux coobwecms, pemenne Komuccuu, wim xe: WX TOCYAapCTB-YJICHOB,
B3STHIX COBMECTHO WJIM IO OTIEIBHOCTH; M JPYTHUE CCBhUIKU, YKa3aHHbIE B IOCTAHOBJICHUU
Bonbmoii [Tanarer EBponeiickoro Cyna no neny Bosphorus Hava Yollar: Turizm ve Ticaret
Anonim  Sirketi npomue HUpnanouu, 8152; W3 HemaBHEW NPAKTUKH CM.
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. npomus Huoepnanoos
(per.)).

Orta mpakTHKa TakKe pacrnpocTtpanseTcs Ha EBpomeiickoe maTrenTHOe BemoMcTBO (Lenzing
AG npomue I'epmanuu (pet.)).

184. Tlo Bompocy 0 TOM, MOXKET JIM Ha TOCYAapCTBO OBITh BO3JI0’KEHA OTBETCTBEHHOCTH
u3-3a ero KoHcTuTynuu, KoTopas cama SBISETCS MNPHIOKEHHEM K MEXIYHApOIHOMY
noroBopy: Sejdi¢ u Finci npomus bocnuu u I'epyecosunwt [BI1], § 30.

B. HecoBmecTumocts ratione loci

Cratbs 35 § 3 (a) — Yc/j10BUSI IPHEMJIEMOCTH

«3. Cyn 00BABISCT HEIPHUEMIICMOH JTF00YI0 HHANBHIYaIbHYIO KaJI00y, IOJaHHYIO B COOTBETCTBUU CO
cTaThér 34, ecliv OH COYTET, YTO:

a) 9Ta jKkaja00a SIBIISIETCS HECOBMECTHMOM ¢ mojiokeHusiMu KoHBeHIuHU nin [IpOTOKOJIOB K HEH . ..)»

Crartbs 32 — Komnerenuus Cyga

«1. B Benennu Cyma HaXOISATCS BCE BOIPOCHI, KaCArOIUECs TOJIKOBaHUS U IpUMeHeHHsI KOHBEHITUH 1
[IpoTrokooOB K HEH, KOTOpble MOTyT OBITh €My TiepeJaHbl B CIydyasX, NPETyCMOTPEHHBIX
IOJIOKEHHUSAMH cTateit 33, 34, 46 u 47.

2. B ciyuae cniopa oTHOcHTENnbHO KoMmrieTeHIMH Cyla MO KOHKPETHOMY eIy BOIPOC PEIIaeT cam
Cy».

1. Ilpunyunwe

185. Kpurepuit coBmectumoctu ratione loci cobmronén Torma, Korjaa MpeanojaracMoe
HapymieHrne KOHBEHIIUM ObUIO COBEPILCHO B Mpe/eiaX IPUCAUKIIMUA TOCy1apCTBa-0TBETUNKA
WIN HA TEPPUTOPUH, HAXOAIIEHCS 110/ 3P PEKTHBHBIM KOHTPOJIEM 3TOTr0 rocynapcersa (Kunp
npomue Typyuu [BI1], §§ 75-81; Drozd u Janousek npomue @panyuu u Ucnanuu, 88 84-90).

186. Xanoba OTKIIOHsSETCS B CBA3M C HECOBMECTHMOCTHIO ratione loci, ecau omna
OCHOBBIBACTCS Ha COOBITHSX, UMEBIIUX MECTO BHE TEPPUTOPUHU TOCYIApCTBA-y4aCTHUKA, U
IPA 3TOM HET HHUKAKOW CBSI3M MEXIY JTUMHU COOBITUSMH W KAKUM-THOO W3 BIIACTHBIX
OpraHoOB, OTHOCSIIUXCS K FOPUCIAUKIIMHA TOCYAapCTBA-yUaCTHHKA.

187. B oTHomieHnu >xamo0 Ha JEHCTBUS, WMEBIIME MECTO 3a MpeAeliaMH TEePPUTOPUHU
roCcyJIapCTBa-y4acTHHKA, TOCYJAapCTBO-OTBETUYMK  MOXET  3asBUTh  IPEIBAPUTEIBHOC
BO3paXkeHHEe 0 HecoBMecTuMocTH ratione loci (Loizidou npomue Typyuu (npeaBapuTeIbHbIC
BO3pakeHus), § 55; Rantsev npomus Kunpa u Poccuu, § 203). IT10 BO3paxkeHue OynaeT
paccMOTpeHO B paMkax craThil | KoHBeHIMH (110 TOBOAY 00bEMA MOHSTHS «FOPUCAUKIIHS) U3
3TOM cTaThhl M. Bankovi¢ u opyeue npomus berveuu u opyeux (peut.) [BIT], § 75).

188. NHorma rocynapcTBO-OTBETUMK 3asBISIET O HEMPHEMIIEMOCTH KajJoObl B CBSI3H C €€
HecoBMeCTUMOCThIO ratione loci ¢ monoxenusmMu KOHBEHIIMM B CHJTy TOTO, YTO 3asBUTEIb,
ouIMaNbEHO MPOXKKUBAsL B IPYTOM TOCyIapcTBe-y4acTHUKE, 0OpalaeTcs B Cy/ rocyaapcTBa-
OTBETYHMKA BBHJY TOIO, YTO MECTHOEC 3aKOHOJATEIHCTBO MPEJIOCTABISCT €My OOJIbIie
npeumyiects. (Haas npomus [llsetiyapuu (pert.)).

189. B TO *e Bpems SICHO, YTO TOCYIapCTBO HECET OTBETCTBEHHOCThH 3a JIEUCTBUS CBOUX
JTUIUTIOMAaTHYECKUX W KOHCYJIBCKHX TIPEACTAaBUTEIBCTB 3a TpaHuleil. B  oTHomeHun
JTUILIOMaTUYeCKuX Muccuit (X. npomus I'epmanuu, perienne Komuccuu ot 25 centsiops 1965
rofa; nocranosienne bonpmioi Ilamarer Epometickoro Cyma mo geny Al-Skeini npomus
Coeounennozo Koponeecmea, nynkr 134; M. npomus /Januu, pemenune Komuccun, § 1 u
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yKa3aHHbIE TaM CCBUIKM) WM JIGHCTBHIA, COBepmIaeMbIX Ha OopTy camouéra,
3apEruCTPUPOBAHHOTO B 3TOM T'OCYNApPCTBE, MIM MOPCKOTO CY[IHA, TUIBIBYIIETO MOA (uiarom
sToro rocymapctBa (Bankovié u opyeue npomue benveuu u  Opyeux (pemt.) [BII], § 73);
nocranoBienne bonbmioit Ilamater EBpomneiickoro Cyna mo nemy Hirsi Jamaa u Opyeue
npomue Umanuu, myHkTsl 77 u 81).

190. Hakownen, BbIBOA 00 OTCYTCTBHHU OpUCIUKIMU ratione loci ue ocBoboxaaeT Cyn oT
HEOOXOJMMOCTH PAaCCMOTPETHh BOIPOC O TOM, HaXOJATCS JIM 3asBUTENN IO/ IOPHCIUKIHCH
OJIHOTO WIIM HECKOJIBKHUX TOCYHApCTB-uieHOB ¢ mo3uimu crathu | KouBenmun (Drozd u
Janousek npomue @panyuu u Ucnanuu, § 90).

CrnenoBarenbHO, BO3PAXEHHUS O TOM, YTO 3asBUTEIN HE HAXOMATCS TOJ FOPUCTUKIIUEH
roCcyJapcTBa-oTBETUYMKA OyneT TpaBWIbHEE paccMaTpuBaTh B paMKax BOIpoca O
HECOBMECTHMOCTH ratione personae (cMm. apryMeHThl TOCYAapCTB-OTBETYMKOB B Jejax
Bankovi¢ u opyeue npomus benveuu u opyeux (pem.) [BII], § 35; llascu u opyeue npomue
Monooewvt u Poccuu [BI1], § 300; Weber u Saravia npomus I'epmanuu (pett.).

2. Ocobwie cnyuau

191. Xamoba Oymer HecoBMmecTHMOK ratione locCi, ecnmu oHa KacaeTcsl 3aBUCHMOM
TEPPUTOPUHU U TIPU ITOM TOCYJAPCTBO-YUYACTHUK HE CHIEIAI0 B COOTBETCTBHH CO CTAThEU 56
(panee ctaths 63) 3asBIICHHS O pacHpoCTpaHeHUH JercTBrsl KOHBEHITMU Ha 3Ty TEPPUTOPHUIO
(Gillow npomue Coedunénnoco Koporescmsa, 88 60-62; Bui Van Thanh u opyeue npomue
Coeounénnozo Koponescmea, pemenne Komuccuu; Yonghong npomus Ilopmyeanuu (pemt.);
pemenne EBponeiickoro Cyna mno gpeny Chagos Islanders npomue Coedunennoco
Koponescmsa, nynktel 60-76). Ilporokonst k KoHBEHIMH Takke MOANAAAIOT IO 3TO
OpaBUIO B CHIIy pacIIMpHUTENbHOTO TonkoBaHus (Quark Fishing Limited npomug
Coeounénnoeo Koponescmea (pemt.)).

Ecnu rocymapcTBO-yuyaCTHHMK CJAETalio Takoe 3asBIEHUE IO CTaTrhe 56, TO BOMPOC O
HECOBMECTHMOCTH Kaji00bl He Bo3Hukaet (Tyrer npomue Coedunennoco Koporescmea, 8 23).

192. Ecnu 3aBucuMasi TeppUTOpHsl 0OpEeTaeT He3aBUCUMOCTD, 3asBJICHHUE aBTOMATHUECKU
Tepsiet cwry. [locnemyromme *amoObl MPOTUB TOCYAAPCTBA-METPOIIONHMU OyIyT TPHU3HAHEI
HecoBMecTuMbIMU Fatione personae (Church of X. npomue Coeounennoco Koponescmea,
pemenue Komuccun).

193. Ecnm 3aBucuMasi TEPPUTOPHUS CTAHOBUTCS YACTBIO TEPPUTOPUU METPOTIOIHH
rocyaapcTBa-y4acTHIKA, KOHBEHIMST aBTOMAaTHYECKH PACIPOCTPaHsIET CBOE JIEHCTBHE HA Ty
OBIBIIIYIO 3aBUCHMYIO Tepputopuio (cM. Hingitaq 53 u opyeue npomue /Januu (pet.)).

C. HecoBmecTumocThb ratione temporis

Crarbs 35 8 3 (2) — YciaoBusi IpueMIIEMOCTH

3. Cyn oOBSIBISIET HEIPUEMIIEMOH JIFO0YI0 WHAMBHIYyAIBHYO KaJI00y, TIOJaHHYIO B COOTBETCTBUH CO
cTraThéi 34, ecliv OH COYTET, YTO:

a) 9Ta Kaja00a SIBISETCS HECOBMECTUMOM C MOJI0KEHUSIMU KOHBCHI_[I/II/I HUIIn HpOTOKOJ’[OB K HEH...»

Cratbs 32 — Komnerenuus Cyaa

«1. B Benennu Cyma HaXOZISITCS BCE BOIPOCHI, KacArOIIUECs TOJIKOBaHUS U IpUMeHeHMsI KOHBEHITUH 1
IIpoToko/OB K HeH, KOTOpPbIE MOTyT OBITh €My IIepeJaHbl B ClydasX, MNPEIyCMOTPEHHBIX
IOJIOKEHHUSAIMH cTateit 33, 34, 46 u 47.
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2. B cimydae cnopa otHocuTensbHO KommereHnuu Cyna 1Mo KOHKPETHOMY €Ty BOIIPOC pemIaeT cam
Cym».

1. Obwue npunyunsi

194. B cooTBeTCTBMH ¢ OOMIMMHU TPUHIUIIAMH MEXAYHAPOJHOTO TpaBa (MPUHIUII
«IOTOBOpPHI HE WMEIOT OOpaTHOW CHWIIBI») TMOJIOKeHHUST KOHBEHIIMM HE WMEIOT CHJIBI IS
JloroBapuBaromieicsi CTOPOHBI KaK B CBS3M C  JCHCTBUSAMH WJIW  COOBITHSIMU,
MPEIIECTBYIONUME JIaTe BCTyIUIeHHsT KOHBEHIIMM B CUTy B OTHOIICHUU 3TOH CTOPOHBI, TaK
U B CBS3U C CHUTyalUsIMH, KOTOPbIC 3aKOHYMJIMCh JO yKa3aHHOW maatel (Bleci¢ npomue
Xopsamuu [BIT], § 70, Silih npomue Cnosenuu [BIT], § 140; Varnava u opyeue npomus
Typyuu [BIT], § 130).

195. KOpucnukius ratione temporis moKpbIBacT TOJBKO MEPUOA IOCIE paTu(UKAIUN
Konsenumu nnu [IpoToK0I0B K HEW rOCy1apCTBOM-OTBETYMKOM. KOHBEHIIMS HE BO3JIaraeT Ha
rocyapcTBa-y4acTHUKHU 00sI3aHHOCTH YCTpPaHSATh NPUYUHEHHBIN Bpen WIH
HECIPaBeIIMBOCTh, UMEBIIIHE MECTO 10 patudukanuu (Kopecky npomue Cnosaxuu [BII], §
38).

196. C momeHTa partuduKalMud BCE MCUCTBUS WIM O€3/eHCTBHE, IMPEANOI0KUTEIBHO
OCYIIECTBIISIEMbIE OT HWMEHU TOCYAAapCTBA, JOJDKHBI COOTBETCTBOBaTh KOHBeHIMH U e€
[Iporokonam. HoBble (hakThl momagaroT B kommneTeHuo Cyna, gake eCii OHU BCEro JIHIIb
IpeCTaBIIsIOT co00# pa3BuTHe mpeaecTByromiei cutyaruu (Almeida Garrett, Mascarenhas
Falcdo u opyeue npomue I[lopmyeanuu, 8 43). Cyn MOXKET NPUHITh BO BHUMaHUE COOBITHS,
UMEBIINE MECTO A0 paTU(UKALMUK, KOTJAa €CTh OCHOBAHMS IOJIaraTh, YTO OHHU IMOPOAMIN
JUISIIIIYEOCS. CUTYalldi0, HE 3aKOHYHMBIIYIOCS K MOMEHTY paTtu(UKaIu, WA KOrja 3TU
COOBITHS Ba)KHBI /IS TMOHUMaHHs (PAKTOB, UMEBIIMX MeCTO mocie patudukammu (Hutten-
Czapska npomuse [lonvwu [BIT], §§ 147-153); mnocranosienue bomnbiioit [lamater
Esponeiickoro Cymaa mo aeny Kuri¢ u opyeue npomus Cnosenuu, myHKTbI 240-241).

197. Cyn o6si3aH 1m0 COOCTBEHHOW WHHIIMATHBE YOCIUTHCS B HAIUYUM KOMIETCHIIMH
ratione temporis Ha Bcex cTamusx pa30MpaTenbCTBA, MOCKOJIBKY 3TOT BOMPOC OTHOCHTCSI
ckopee K topucaukiuu Cyna, 4eM K NPUEMIIEMOCTH B CTporoM cmeicie (Bleci¢c npomus
Xopsamuu [BII], § 67).

2. [lpumenenue smux npuHyunos

() Kpuruueckasi JaTa OTHOCUTEAbHO paTH(ukanuun KoHBeHUHH WM NPUHATHS
wpucIuKnuu opranoB Konpenuun

198. Kputuueckoil aaroif, Mo KOTOPOW OIpenessioT BpeMeHHYo opucaukuuio Cyna,
CIY)KHUT, KaKk TpaBWJIO, JaTa BCTymieHus B cuiny KouBeHuun u IIpoTokonoB K Heill B
OTHOIIIEHHUH 3aTPOHYTON CTOPOHHBI (CM. B KadecTBe npumepa Silih npomus Cnosenuu [BIT], §
164).

199. Opnako KonBenuust 1950 roma  mpemycmarpuBajlia  BO3MOXHOCTH  JIJIS
JloroBapuBaromuxcsi CTOpPOH  clielaTh CHE[UaJbHOE 3asBICHHE, KOTOPOE HUMENO
olpenensoniee 3Ha4eHue i KoMmmneTeHuuu Komuccuu paccMaTpuBaTh WHAWBUIYaJIbHBIC
*kanoObl (cratbst 25) wm wopucaukimu Cyna (crates 46). B 3TuxX 3asBIEHUSIX MOTIIH
colepkKarbcsi TpeOOBaHWS O BBEACHWM OTPAaHWYCHUN, B YAaCTHOCTH, OrpaHUYEHUI Ha
neiicTBMe BO BpeMeHHW. J[ns cTpaH, AenaBIIMX Takue 3asBieHHs] Mocie paTUdUKaLUu
Konsenuunu, Cyn n Komuccns npusHaBaiu orpaHMuEHUE CBOEH IOPUCAUKIMM BO BPEMEHU B
OTHOIICHUU COOBITUH, UMEBIINX MECTO B MEPUOJ MEXKIY BCTyIieHHeM KOHBEHIIMHU B CHIIy U
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cooTBeTcTBYMOMIECH nekmapanueii (X npomue Hmanuu, pemenne Komuccuu, Stamoulakatos
npomue [ peyuu (Ne 1), 8 32).

200. Ecou B 3asBiICHHM, CIACIAHHOM TOCYAapCTBOM, OTCYTCTBYET YCJIOBHE O TaKOM
OTpaHMYECHUU Ha JCWCTBUE BO BpeMeHHU (cM. 3asBienue @Ppanuuu ot 2 oktsaOps 1981),
opranbl KOHBEHIIMM MPHU3HAIOT, YTO MPUHATHE WX IOPUCIAUKIUU MMeeT oOpaTHyio cuiy (X
npomus @panyuu, pemieane Komuccuu ot 13 gexabps 1982 roxga).

CornacHo cratee 6 IlpoTokona Ne 113, OTpaHUYECHUs Ha JICMCTBUE BO BPEMEHH,
YCTaHOBJICHHBIC B 3THUX 3asIBIICHUSAX, COXPAHSIOT CHIIY TIPH omnpeaeneHnu kommneTeHn Cyna
NPUHUMATh HMHJIWBHUIYyalbHBIE JKaJoObl, KOTOpbIE IIOJAIOTCSI HA OCHOBAHUU HBIHE
neiictByromeit ctateu 34 Kousenuuu (Bleci¢ npomus Xopeamuu [BI1], § 72). C yuérom Bceit
COBOKYITHOCTH TpeAbLAyux npasmi CyJ cuuTaeT, yTo 00JafaeT IOpUCIUKINEH ¢ MOMEHTA
MEPBOrO 3asBIICHUS O MPU3HAHUU TpaBa WHAMBUAyAIbHOTO oOpameHuss B Komuccuro
HE3aBUCHMO OT TOro, ObUI JIM TNPOMEKYTOK MEXKIy OTUM 3asBICHHUEM W TPU3HAHUEM
topucaukimn Cyna (Cankogak npomuse Typyuu, 8 26; Yorgiyadis npomus Typyuu, 8 24,
Varnava u opyeue npomuse Typyuu [BI1], § 133).

(b) EnuHoBpeMeHHBbIe COOBITHS, HMEBIIME MECTO 10 MJIM NOCJe BCTYIUIEHUS B CHILY
WJIH 3asiBJIEHUS

201. BpemenHnas ropucaukims Cyna JO/DKHA ONpENensThest Mo (akram, o0paszyromuM
nperonaraeMoe BMEImaTeabCTBO. [ 3TOro HEoOXOIUMO B KaXXKJOM KOHKPETHOM JIeiie
OTIPEACIUTh TOYHOE BPEMs OCYIIECTBICHUS MPEAroiIaraeMoro BMemarensctsa. Cyn T0omKeH
YYUTHIBATh KaK (paKThl, HA KOTOPBIC 3asBUTENb JKAITYETCs, TaK U 00bEM rapaHTHPOBAHHOTO
KoHnBeHnueit mpaBa, 0 HapyIlIeHHH KOTOPOro UAET peub (Bleci¢ npomus Xopeamuu [BI1], §
82, u Varnava u opyeue npomus Typyuu [BIT], § 131).

202. TlpuMeHsist STOT KPUTEPHUHA K Pa3IMUHBIM CyJeOHBIM PEIICHUSIM, BHIHECEHHBIM 10 U
nocie Kputudeckod pgarel, Cyan TpHHMMAaeT BO BHHMaHHUE OKOHYATENbHOE CyleOHOe
MOCTaHOBJICHHE, KOTOPOE camMo IO cede MOTJI0O HAPYIIUTh MpaBa 3asiBUTENs (TTOCTAaHOBIICHUE
BepxoBHOTO cyna 1mo neny O HpeKpalleHHuH JI0TOBOpa apeHAbl C 3asBUTENbHULICH, Bleci¢
npomus Xopsamuu [BIl], § 85; unm mocTaHOBJICHHE amNeIUISIMOHHOTO cyna, cM. Mrkié
npomug Xopsamuu (peml.)), HECMOTPsT Ha HAIUYHAE MOCICIYIONUX HWHCTAHIUN, KOTOPHIC
BCEro JIMIIb IMO3BOJIMIN TIPOIUTHCS COCTOSIBIIEMYCS BMEIIATEIBCTBY (MOCIEAYIOIIee
nocraHoBjeHHe KOHCTUTYIIMOHHOTO Cy/Aa, MOJITBEPIUBIIEIO IMOCTAHOBICHHE BepxoBHOTrO
cyna, Blecic npomus Xopsamuu [BIl], § 85; wnm aBa MOCTaHOBICHHS, BBHIHECCHHBIC
BepxoBubiM 1 KoHCTUTYIIMOHHBIM cynamu, Mrki¢ npomus Xopsamuu (pemt.)).

OtpunarenbHBIi  HMCXON pa30UpaTenbCTBA, HWHHUIIMHPOBAHHOTO C IENBIO  JOOUTHCS
YCTpaHEHUS MOCIEICTBUI BMEIIATEIIHCTBA, HE MOXKET CIIY’)KUTh OCHOBAaHHEM JUIsI BHIBOAA O
TOM, YTO 3TO BMEIIATEILCTBO MOMaAaeT BO BpeMeHHY0 ropucauknuio Cyna (Bleci¢ npomus
Xopsamuu [BI1], §§ 77-79). Cyn emé pa3 moaTrBepaui, 4TO HallMOHATIBHBIE CYIbI HE 00s13aHbI
npuMeHsTh KOHBeHIHIO, TpuaaBasi eif 00paTHYIO CHITy, B OTHOIICHUH HAPYIICHHUH, MMEBIIUX
MECTO 110 KpuTuueckou natel (Varnava u opyeue npomus Typyuu [BI1], § 130).

203. Tpumeps! gen:

— BMEIIATENbCTBA 10 KPUTUYECKOH J1aThl, a cyieOHble pemenus — nocie: Meltex Ltd npomus
Apmenuu (per.);

3 «B Tex cydJasix, Korja kakas-im6o Breicokas JloroBapuBaromasics CTopoHa cienana 3asBJICHHE O TPU3HAHUN
koMmmeTeHu Komuccun win ropucaukiund Cyma COTJIACHO TIOJOXKEHHUSAM TPEXKHEH CTaTh 25 WM TpeKHEH
ctatbl 46 KOHBEHIIMM B OTHOIIEHWH BOIPOCOB, BO3HUKAIOIIMX BIIOCIEICTBUU WJIM Ha OCHOBaHWH ()aKTOB,
MMEBUIMX MECTO IOCJIE€ TAaKOro 3asBJICHUs, JaHHOE OTpPaHUUEHHUE OCTAETCS B CUJIE MPUMEHUTENBHO K
topucaukiu Cyna no Hactosmemy [Iporokoiy.»
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— BMENIATENIbCTBA IMOCIAC KPUTHYECKON matel: Lepoji¢ npomue Cepbuu, 8 45; Filipovié
npomue Cepouu, 8§ 33;

— WCIOJNB30BAaHUE JIOKA3aTEeNbCTB, MOJNYUYEHHBIX 1O KPUTHUECKOH JaThl MOCPEICTBOM
IUIOXOTO OOpaIIeHHs, NMPH BHIHECEHWH CYACOHBIX PEIICHHH ITOCIIe KPUTHYECKOH HaThI:
Haroutyounian npomue Apmenuu, 8 50;

— HCK O NPU3HAHWHU HEJACHCTBUTEILHBIM JOKYMEHTA O MpaBe COOCTBEHHOCTH, MMOJAHHBIH J10
KPUTHYECKON JAThl, PEIIEHUE MO KOTOPOMY OBLIO BBIHECEHO IOCIEC KPUTHUCCKOW JAThI
(Turgut u opyeue npomus Typyuu, 8 73);

— JaTa OKOHYATEJIbHOTO  TMpPHU3HAHUS  HEJACWCTBUTEIBHBIM  JIOKyMEHTa O  TIpaBe
cobctBennoctu: Fener Rum Patrikligi (Patriarcat oecuménique) npomus Typyuu (pemt.)).

204. Cwm. Taxxe:

— OOBHUHHTEIBHBIA MPUTOBOP, BHIHECEHHBIA 3a0YHO B OTHOIICHHM 3asBUTENS TPEYECKUMH
CylaMHd 0 TOro, Kak I'perust cienana 3asBIEHHE IO CTaThe 25; 3asBUTENb OCIIOPHII
IPUTOBOP M IOJIYYHII OKOHYATEILHBIN OTKa3 IOCJIE TOT0, KaK yKa3aHHOE 3asBJEHUE ObLIO
caenano (Stamoulakatos npomus I peyuu (Ne 1), 8§ 33);

— MOJTYAJMBBIN OTKa3 cO cTOpoHbI LIeHTpanbHON M30upaTenbHOl KOMICCUU YIOBIETBOPUTH
3agBJIEHHOE N0 paTh(dUKaMK XOAAaTaCTBO O HEMPOCTaBICHHM INTaMIa B MAacHopTe
3asgBUTENS B CiIydae MOJIMMCAHUS MM METHLMH, B TO BpeMs Kak CyAeOHBIH mporecc 00
OCTIapMBaHUU ITOTO OTKasza cocrosuics mocie parudukaunu (Kadikis npomus Jlameuu
(pewr.));

— YBOJBHEHHE 3asBUTENII W TPaXTAHCKOE pPa3OMpaTesNbCTBO, HWMEBIIHE MECTO JI0
paTuduKanuy, a MOocJeoBaBIlee IMOCTaHOBIeHHE KOHCTHUTYIMOHHOTO cyna — IMocie
patudukanuu (Jovanovié npomue Xopsamuu (petL.));

— MHHHCTEPCKOE MOCTAaHOBICHHE O Tepeaave MPEeANpUsTHS 3asBUTEICH MOJ PYKOBOACTBO
NpaBJICHUs, HA3HAYaeMOT0 MHHHUCTPOM 3KOHOMHKH, KOTOPOE JIMIIWIO 3asBUTENCH MpaBa
Ha JIOCTYIl K CyIy; TOCTaHOBJIeHHE BepxXxoBHOTro cyga 00 OTKa3e 3asBUTEISIM B HUX
TpeboBaHUsAX 00 OCnapuBaHWK OBUIO BBIHECEHO TOCHE KpuThueckou natel (Kefalas u
opyeue npomus I peyuu, 8 45));

— OOBHMHUTENBHBIA IPUTOBOP, BEHIHECEHHBIN B OTHOIICHUH 3asSBUTEIIS ITOCIIE AAThI 3asIBICHUS
Typuun no craree 46 B CBA3M C BBICKAa3bIBAaHUSIMH, KOTOPBIE 3asBUTEINb cIeal B Oecese ¢
KYPHAITUCTaMH, COCTOSBILICHCS 10 YKa3aHHOW AaThl (Zana npomus Typyuu, 8 42);

— OOBICK B IOMEUICHUSIX (PUPMBI 3aBUTENS M HAIO)KCHHUE apecTa Ha JOKYMEHTHI, B TO BpeMs
KaK TOCJIEIYIOIIee pa30oMpaTeNbCcTBO MpoTeKano mocie patuduxanuu (Veeber npomue
Ocmonuu (Ne 1), 8 55); em. taxxe Kikots u Kikota npomue Jlameuu (pen.)).

205. OnmHako ecnu 3asBUTENb JKATYeTCS OTACIbHO Ha COOTBETCTBHUE IOCIEIOBABIIETO
pa3dupaTenbcTBO Kakoii-nmibo cratbe Konseniuu, Cyn MOKeT MpU3HaATh 3a co00il Hamm4une
IOpHCIUKIMK ratione temporis B oTHOMICHUH 3TOrO pa3dupaTeabcTBa (KaccalMoHHas jkanooa
B BepxoBHBI Cya Ha pEIIEHME Cyna IepBOM MHCTAHIMM O 3alpeTe Ha BBIIYCK H
pactipoctpaHeHue TazeTel, Kerimov npomueé Aszepbaiioxcana (pell.)); HE3aKOHHOE
pa3MenieHre 0aHKOBCKUX aKTHBOB, MMEBIIIEE MECTO JI0 HACTYIUICHUS KPUTHUYECKOH JAThHI, U
JNIETMKTHBIA WCK, TOJAHHBIA MOCJI€ YyKa3aHHOW pnatel B gnene Kotov mnpomus Poccuu
(mocranosnenue bonpmioi [Tanarer EBponeiickoro Cyna), myHKThI 68-69).

206. IlpyHOMI W KPUTEPHUH, YCTAaHOBJICHHBIC B MOCTAHOBJIICHUH IO Jaeny Bleci¢ npomus
Xopseamuu [BIl] HOCAT oOmMK XapakTep; OCOObIM XapakTep OTAENbHBIX MpaB (TEX, YTO
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rapaHTHpOBaHbl cTaThsiMH 2 W 3 KOHBeHIMM) [O/DKEH NPUHUMATHCS B PAacyET MPH
npUMEHEeHUU TuX Kputepues (Silih npomus Cnosenuu [BII], § 147).

3. Ocobvie cumyayuu

(a) Jdnsmmecs: HapyIIeHUsI

207. Opransl KoHBeHIMH MPU3HAIOT PACHIMPEHUE CBOCH IOpHCAUKIK ratione temporis B
clIydae AJSIINXCS HapyIIeHUH, KOTOPhIe HAYAIUCh 10 AaThl BCTyIUIeHUs KOHBEHIIMH B CHITY,
HO TMPOJOJKAIKCH Tociie 3Tor natel (De Becker npomus benveuu, pemenane Komuccun).

208. Cyxa mpuMeHsUT 3TOT MOAXO0]I B HEKOTOPHBIX JeflaX O IMpaBe COOCTBEHHOCTH:

— HC3aKOHHBIM 3axBaT W MPOJOJDKAIONICECT yICpKaHHE BOEHHO-MOPCKHMH — CHIIAMH
3€MEJIbHOTO yYacTKa, MPHHAUICKAIIETO 3asBUTENSAM, MPH OTCYTCTBHH KOMITCHCAIIUH
(Papamichalopoulos u opyeue npomus I peyuu, 8 40);

— OTCYTCTBHE Yy 3asBUTENS BO3MOXHOCTH HMETh JIOCTYIl K CBOCH HEABMXKHMOU
coOCTBEHHOCTH, HaxosIIekcs B ceBepHou yactu Kumnpa (Loizidou npomus Typyuu, §§ 46-
47);

— HEBBIIJIATAa OKOHYATENbHON KOMIIGHCAIIMM 33 HAIMOHAIM3UPOBAHHOE HMMYIIECTBO
(Almeida Garrett, Mascarenhas Falcdo u opyeue npomue [lopmyeanuu, 8 43);

— JuIAIIeecss OTCYTCTBUE Yy 3asBHTEIBHHIIBI BO3MOXXKHOCTH BJIQJIETh CBOUM HEIBHKHMBIM
UMYIIECTBOM H TIOJIyYaTh aJCKBAaTHYIO apeHAHYIO IUIATy 3a CAady B HAallM CBOETO JIOMa,
O6YCHOBHGHHOG TCKYIIHUM 3aKOHOAATCIILCTBOM, HeﬁCTBOBaBMHM 10 U ITOCJIC paTI/I(bI/IKaI_[I/II/I
[Monsei [Iporokona Ne 1 (Hutten-Czapska npomues Ionvwu [BIT], §§ 152-153).

209. Ilpenenpl: mpocTo (akT JNHUIICHHWS JHIlA €ro SKWIWIA WM HMYIIECTBa
paccMaTpUBaeTCsl, Kak MPaBUiIo, KaK «eJIMHOBPEMEHHOE COOBITHEY, HE CO3/A0MIEe IISIIEHCs
CUTYaINH «JuieHus» npas (Bleci¢ npomus Xopsamuu [BII], § 86 co cceuikamu). [To moBomy
ocoboro ciy4as JHUIIEHUS COOCTBEHHOCTH, OCYyIIECTBIEHHOro rmociae 1945 roma
IpeIBIAYIIAM PSKUMOM CM. CCBUIKH, YKa3aHHbIe B aeje Preussische Treuhand GmbH & Co.
KG a.A. npomus Ionvwu (pemt.), §§ 55-62.

210. Jnsammiics XxapakTep HapyLICHUs MOXKET OBbITh KOHCTaTUPOBAH B OTHOILEHUH JIIOOOM
npyroit ctatb KOHBEHITMU (OTHOCHUTEIBHO CTaThU 2 M OCYXKJICHHS 3asBUTEICH K CMEPTHOU
Ka3HHU, UMEBIIETO MECTO J0 KPUTHUECKOH aathl, cM. llascu u opyeue npomus Mondosvr u
Poccuu [BII], §§ 406-408; B OTHOIICHWHM CTAaThbU 8 W HEHCIOJHEHHS O0sS3aTelIbCTBA IIO
PEryJIupOBaHUI0 MECTOKUTEIHCTBA JIMLI, «HUCKIIOUEHHBIX» U3 PEECTPa MOCTOSHHBIX KUTEJIEH
JI0 KpUTUYECKOHN AaThl, cM. noctaHoBiaeHue bonbmmoit [lanatel EBponeiickoro Cyna no meny
Kurié u opyeue npomuse Cnosenuu, myHkTol 240-241).

(b) «dasmasica» mnpoueccyajbHasi 00M3aHHOCTHL MO CTaThe 2 paccienoBaTh
HCYe3HOBEHUs JIIo/leil, MPpou3ouIeIIue 10 KPUTHYECKOM AaThl

211. Vcue3HOBeHHE YeNOBEKa HE SIBISIETCS «EAMHOBPEMEHHBIM» aKTOM HWIJIA COOBITHEM.
Hanportus, Cyn cuuTaer, 4To HCYE3HOBEHHE - 3TO OTACTbHAS CUTYAIHs, XapaKTePU3YIOIIasics
TEM, qTo POACTBCHHUKN IMpOIMaBLICTO IIOCTOSIHHO HaxoOAaTCs B COCTOAHUUN
HEONPeaeNIEHHOCTH, OOBSICHEHHMSI W HMH(OpMAIMS O TOM, YTO IMPOW3O0ILIO, YacTO MOTYT
OTCYTCTBOBATb, BAXHBLIC J3JICMCHTBI MOTYT [O4aKE€ HWHOJa HAMCPCHHO MHCKaKaTbCd WA
3aMaguBaTbess. Kpome Toro, oTCyTcTBHE OOBSICHEHWH 1O TOBOAY TOTO, YTO CIIYYHJIOCH C
MMpoMnaBmMuUM JIMOOM M TA€ OHO HAXOAUTCA MNOPOKAACT IAMIYHOCA CUTYyalUIO. TaK, IIoKa
cynp0a TpOoIaBIIeTro YejIoBeKa He OYJEeT BRISICHEHA, MPOIeCCyalibHasl 0053aHHOCTh MTPOBECTH
paccliefjoBaHre OTEHIUAIBHO ocTaéTes B cuiie. [Ipomoimkaromieecss OTCYTCTBUE TPeOyeMoro
paccienoBaHus OyIeT pACIICHMBATHCS KakK JUIANICECs HapyIIeHHE, Jake €CIM B HWTOre
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HOSIBUTCS. BO3MOXKHOCTh IMPE3IOMUPOBATh CMepTh mponasiiero (Varnava u opyeue npomus
Typyuu [BIT], §§ 148-149). [1o nmoBoay mpuMeHeHUs mpereneHTa Varnava, cMm. Pali¢ npomue
Bocnuu u I'epyezosunu, 8 46.

(c) TIpoueccyaibHasi 00SI3AaHHOCTH IO CTaThbe 2 MPOBECTH paccieqoBaHue N0 (PaKTy
cMepTH: pa3dupaTe]bCTBa, CBA3aHHbIE ¢ COOBITHAMM, He MONMAJAIONINMH BO
BPEMEHHYI0 I0PHCIUKIHIO

212. Cyxa npoBOAUT paziIuyure MEeXAy 005S3aHHOCTBIO PACCiieOBaTh YOHICTBO UM CMEPTh
auna TOpUd  [OJO3PUTENBHBIX  OOCTOSTENbCTBAX M OOS3aHHOCTBIO  paccienoBaTh
MIOJI03PUTEIBHOE NCYE3HOBEHHUE YEIIOBEKA.

Tak, Cya paccmaTpuBaeT TIO3UTUBHOE O00s3aTEIBCTBO MPOBECTH d(PdeKTUBHOE
paccrefioBanme, BbITEKamliee u3 craTh 2 KOHBEHIMH, KaK OTIEIbHYIO OO0S3aHHOCTD,
KOTOpasi MOXKET OBITh BO3JIO)KEHAa Ha TOCYJapCTBO JaXe B TOM Cllydae, €ClIM CMEpTh
npounsonwia g0 kputndeckoit xatsi (Silih npomus Crnosenuu [BIT], §§ 159, - neno kacaaock
CMEpTH, CIyYUBLICHCS 1O KPUTHUECKOHN JIaThl, B TO BPeMs KaK HEJOCTaTKU U HEJOpabOTKU B
pacclieJoBaHHM HMETH MECTO Tocie d3Toi natel). Bpemennas xkommereHiusi Cyna
KOHTPOJIMPOBATh COOJIOJEHHE TaKUX O00s3aTeNbCTB MOMYMHSETCS HEKOTOPBIM IpaBHIIaM,
ycTaHoBlieHHBIM CyaoM ¢ y4€TOM NpHHLUIIA MPABOBOH ornpenenéHHocTH (Tam ke, 8§ 161-
63). Bo-mepBbIX, TOJBKO AECHCTBUS W/ OE3[CHCTBHE MPOIECCYalbHOTO XapakTepa,
UMEBIINE MECTO MOCIE KPUTHYECKOW NaThl, MOTYT MOIMACTh BO BPEMEHHYIO IOPUCIUKITHIO
Cyna (tam xe, § 162). Bo-Bropsix, Cya yTOYHSICT, YTO JJIS TOTO, YTOOBI MPOIECCYabHbIC
00sI3aHHOCTH BO3HUKIIM, HEOOXOAMMO HAJIMYWE HACTOSAMICH CBSI3M MEXKIY CMEPThIO U
BCTymieHueM KoHBEHIMM B CHJIy B OTHOIIEHMHM TOCYAapCTBa-OTBETUYMKA. TakuMm 00pazom,
JUTSL YCTAHOBIICHUS TaKOW CBSI3U JIOJDKHO OBITh COOJNIIOJIGHO [IBa KPUTEPHUS: BO-TIEPBBIX,
BPEMEHHON MPOMEKYTOK MEXy CMEPThIO U BCTyIIeHHeM KOHBEHIIMH B CHITy JOJKEH ObITh
pa3yMHO KOPOTKHMM (He 0ojiee NECSITH JIET) U, BO-BTOPBIX, JOJDKHO OBITh YCTAHOBJICHO, YTO
3HAYUTENIbHAs YacTh MpPOILECCYalbHBIX JEHCTBUI (HE TOJBbKO 3((eKTHUBHOE paccierioBaHUE
CMEpPTHU JAHHOTO JIMIA, HO U TIPOBEJCHHUE aJeKBaTHOTO pa30UpaTeIhCTBa, HAIIPABIEHHOTO Ha
YCTaHOBJIEHHE MPUUMH CMEPTH U Ha IMPUBJIEYEHHE K OTBETCTBEHHOCTH BUHOBHBIX) ObLIa WIIN
JOJKHA ObLIa OBITH OCyIIecTBIIEHA Mociie patudukan KOHBEHIIMN TaHHBIM TOCYIapCTBOM
(mocranoBnenue bonpmoii [Mamater EBponeiickoro Cyma mo geny Janowiec u opyaue npomus
Poccuu, nynxtel 145-148). Tem He meHee, Cyn HE HCKIIOYAET, YTO NPU ONpPEAEIEHHBIX
00CTOSITENBCTBAX yKa3aHHAasl CBSI3b MOKET OCHOBBIBATHCS HA HEOOXOIMMOCTH O0ECTeYUTh
peanbHyl0 U A(()EKTHUBHYIO 3aIlIUTy TapaHTHSIM M IICHHOCTSAM, KOTOpble HEcET B cebe
Konpenmus (§ 163). [To moBoay manbHEHIero mMpuMEHEHUS KPUTEPHS «HACTOSIIIECH CBI3U»
cM., Hampumep, Sandru u Opyeue npomus Pymevinuu, 8§ 57. Ilo moBomy npuMeHEHUS
npeuenenta Silih, M. Cakir u Opyeue npomus Kunpa (pe.).

213. B nene Tuna npomue Typyuu, B KOTOPOM pedb UAET O CMEpTU moA mbiTkamu, Cya
BIECPBBIC MPUMEHHI IPUHLIHMIB K3 MOCTaHOBIeHHs 1o geny Silih, paccmorpes
MpolecCyaabHbIe JKAIOOBI 3asBUTENCH COBMECTHO mo cTaThsiM 2 u 3. Cyn HamoOMHHUI
MPUHLIMIBI, KacalolUecs «OTIACIMMOCTH» TMpoleccyalbHbIX o00s3arenbcTB. Cya Takxke
HATMIOMHHJI O JIBYX KPUTEpPHUAX, MPHUMEHUMBIX TPU OMPEACICHUU €ro IOpHCIUKIuu ratione
temporis, korga ¢axThl, KacarolIuecss MaTepHaabHOrO acleKkTa crareid 2 W 3, Jexar 3a
npenenaMu Nepruoa, MOKPHITOrO IOPUCIUKIHEH, a (aKThI MO MPOLECCYaTbHOMY acleKTy, TO
€CTh MOCIIelytollee pa3oupaTenbCTBO, XOTS Obl OTYACTH MOMAJAIOT B YKa3aHHBIM MEPHOJ.

B orHomeHnu fanbHedIero oopamieHus K mpoleccyalbHbIM jKaao0aMm Mo CTaThe 3, CM.,
Harpumep, Yatsenko npomus Yxpaunwl n Jenita Mocanu u opyeue npomug Pymvinuu.

214. Opnako Cyn HE HCKIIOYAeT BO3MOXKHOCTH, YTO B ONPEIEICHHBIX YPE3BBIYANHBIX
00CTOSITENECTBAX, HE YAOBIETBOPSIOIIUX CTAaHNIAPTY «HACTOSIIEH CBSI3U», B OCHOBE CBS3H
TaKXKEe MOXET JIeXaTb TOTPEOHOCTh OOecmeyeHuss TOro, 4YTOObl TapaHTHH H|
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

OCHOBoOMoOJararonue neHHocTH KoHBeHIMM ObUIM 3alUIleHbl peaabHbIM U 3¢ (EKTUBHBIM
crioco6om (moctanoBnenne bonsmroit Iamater EBponeiickoro Cyna no meny Silih npomus
Cnosenuu, yHKT 163). DTOT KpuTepwil «eHHOCTH KOHBEHIIMM» NEWCTBYEeT B KayeCTBE
UCKJTIOYCHHS U3 OOMIET0 MpaBHJIaA, MO3BOJISISL PACIIUPSITh opucaukiuio Cyaa B OTHOIICHUU
MPOUUIBIX COOBITHI, 1 MOXET ObITh NPUMEHEH TOJIbKO B Cllydae, €Clii MHULUUPYIOLIee
coObITHE TpeAcTaBisieT co00il Hedro Oonbliee, COCTaBISET OTPHUIAHHE CaAMUX
OCHOBOIOJIaraomux npuHIunoB KoupeHuuu (Harpumep, B Jefiax O TSKKUX MPECTYIUICHUIX
B MEXKIYHAPOJIHOM IIpaBe), HO JIMIIb B OTHOIICHWH COOBITUN, MPOM3OLIEAIINX MOCIE
npuHsaTus Konsennuu 4 HosiOps 1950 roma. CrienoBatensHO, Bricokas JloroBapuBaromascs
CropoHa HEe MOXET OBITh MPUBIEYCHA K OTBETCTBEHHOCTH N0 KOHBEHIMH 3a OTCYTCTBHUE
pacclieZloBaHMsl JaK€ CaMbIX TSDKKMX IMPECTYIUIEHUH B MEXIYHApOJIHOM IIpaBe, €CIU OHH
npeamecTsoBann  gare npuHsatus KouBenmuu  (moctaHoBinenwe bonbiioi  Ilamater
EBponeiickoro Cyna no neny Janowiec u opyeue npomue Poccuu, nyaktel 149-151, neno o
maccoBbIX youiictBax B Kareiu B 1940 romy, KoTopoe, COOTBETCTBEHHO, HE MOMAMNAAAET MO
ropucaukimio Cyma ratione temporis).

(d) TIIpuHsiTME BO BHUMAHHE NMPeIUIeCTBYIOUINX COOBITH

215. Cyn momaraer, 94TO OH MOXKET «IPUHATh BO BHUMaHHUE (PAKThI, MPEIMICCTBYIONINE
parudukanuu, B TOM Mepe, B KAKOW OHM MOTYT CUUTAThCS TOPOJUBIIMMH CUTYAITUIO, KOTOPast
MPOJODKUIACE TOCTe paTU(UKANMKA, WIH OBbITh BAXKHBIMH [IJII TIOHUMaHUs COOBITHIA,
MpOM30IIeAITNX 1mocie patudukanun» (Broniowski npomues Ionvwu (pemt.) [BIT], § 74).

(e) IIpomokaromieecsi pa3oUPaTEIbCTBO HIIH COJEP:KAHUE MO/ CTPaKei

216. Ocobast cuTyarusi BO3HHUKAET B Cilydae ¢ jkajo0aMH Ha JUIUTEILHOCTH CyIeOHOTO
paszbuparenscTBa (cTathst 6 § 1), HAYaTOrO M0 paTU(UKAIUN, HO TMPOJOIKABIIETOCS MOCIE
He€. XOTs ero IOPUCIUKINS PACIIPOCTPAHIETCs TOJBKO Ha TIEPHO/] TIOCIIe KPUTHYECKOW JaThl,
paau Gomnbieit sicaoctu Cyn HEOTHOKPATHO IPUHKUMAT BO BHUMaHUE (DAKThI, IMEBIIINE MECTO
1o 3Toi natel (Hampumep, Humen npomus Ionvwu [BI1], §§ 58-59; Foti u opyeue npomus
HUmanuu, 8§ 53).

To ke Kacaercs Jea O COAepKaHUU MO CTpaxker 1m0 mpurosopa (ctates 5 § 3; Klyakhin
npomué Poccuu, 88 58-59) wmu 00 ycmoBusX conaep)kaHus TOJ cTpaxkeid (craths 3)
(Kalachnikov npomue Poccuu, 8§ 36).

217. B OTHOIIEHUU CIIPaBEIMBOCTH CyaeOHOro pazdouparenbcTBa Cya MOKET MPOBEPHUTD,
MOTYT JIM HEIOCTaTKH, 3aUKCHUPOBAHHBIC HA CTAIHH PACCMOTPEHHS Jelia B Cyjae, ObITh
KOMIICHCUPOBAHBl ~ MPOLIECCYallbHBIMH ~ TapaHTUSMHU, NPEJOCTaBICHHBIMA B  XOJE
paccieIoBaHus, KOTOPOE MPOBOAKMIOCH 0 KPUTHUECKOH naTel (Barbera, Messegué u Jabardo
npomue Hcnanuu, §§ 61 u 84). JlelictBys TakuM o0pa3oM, CTpacOyprckue CyAbH OICHUBAIOT
BCE pa3dbuMpaTenbCTBO B 1ea0M (cM. Takke Kerojdrvi npomue @uunsnouu, 8 41).

218. TlpomeccyanpHast xaynoba mo cTatbe 5 § 5 HE MOXKET IMONacTh BO BPEMEHHYIO
fopucaukiyio Cyna, eciii JIMIIeHHe CBOOOIBI MMEIO MECTO JIO JaThl BCTYIUICHHS B CHITY
KouBennuu (Korizno npomue Jlamsuu (pent.)).

() IpaBo Ha KOMIEHCAIMIO B CJIy4ae CyAe0HOM OMHOKH

219. Cyn mnpusHanm ce0si yINOJIHOMOYECHHBIM paccMaTpuBaTh kajnoOy ™o cTaTtbe 3
[Iporokonma Ne 7, xacaBuryrocsi OOBHHHMTEIBHOTO IPUTOBOpPA, BBIHECEHHOTO O, HO
OTMEHEHHOTO MOCIIe KPUTHUECKO# natel (Matveiev npomue Poccuu, § 38).

62 © Coser Eppormst / EBporneiicknit Cyx mo npasam 4enoseka, 2014 rox


http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-92142
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-92142
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-127684
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=681880&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700754&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699923&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699923&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=708556&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=708556&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=703033&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699863&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699863&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700372&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=809897&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=837378&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649

IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

D. HecoBmecTuMocTh ratione materiae

Cratbs 35 § 3 (a) — Yc/j10BUSI NPHEMJIEMOCTH

«3. Cyn 00BSBISCT HEIPUEMIIEMOH JTFOOYIO WHANBHIYaTbHYIO )KaJI00Y, IIOJAHHYIO B COOTBETCTBHU CO
cTaThél 34, ecliM OH COYTET, YTO:

a) 9Ta jKaja00a SIBIIIETCS HECOBMECTHMOM ¢ mojiokeHusIMu KoHBeHIuU wik [IpOTOKOJIOB K HEH . ..)»

Crartbs 32 — Komnerenuus Cyna

«1. B Benennu Cyma HaXOZSATCS BCE BOIPOCHI, KaCArOIUEC TOJIKOBAHUS U pUMeHeHMsI KOHBEHITUH 1
[IpoTrokomoB K HEH, KOTOpble MOTYyT OBITh €My TiepeJaHbl B CIydasX, MNPETyCMOTPEHHBIX
IOJIOKEHHUSAIMH cTateit 33, 34, 46 u 47.

. B ciygae cnopa otHocuTensHO kommereHIMH Cyna 10 KOHKPETHOMY JIENIy BOIPOC PEIIaeT cam
Cy».

220. CoBMeCTHMOCTh JKaloObl WM TpeTeH3uu ratione materiae BBIBOIUTCS U3
marepuanbHOi KommereHimu Cyma. J[as Toro uroOsl jxamoba ObUta COBMECTHMOM ratione
materiae, Hy>XHO, 4YTOOBI TIPaBO, Ha KOTOPOE CCBUIACTCS 3asBUTEIb, 3alIUIIAIOCh
KonBenmmenn u Ilporokonmamu K HeW, BCTYNMBIIMMHM B 3aKOHHYKO cuily. Hampuwmep,
HENPUEMJIEMBIMU SIBJISIFOTCSL JKAJIOOBI IO IMOBOAY IpaBa Ha TMOJIYYEHHE BOAUTEIHCKOTO
ynocroBepenus (X npomus ®PI’, pemenne Komuccuu ot 7 mapra 1977 roma), mo moBomy
npaBa Ha camoonpeaenenue (X npomue Huoepranoos, pemenne Komucenn), nim npasa Ha
BBE3[l U HAXO0XJCHHE Ha TEPPUTOPUHU TOCYAAPCTBA-YYACTHHKA JUISl JIUL], HE SIBJISIOIIUXCS
rpaxxaaHaMu 3Toro rocyaapctBa (Penafiel Salgado npomus Hcnanuu (peur.)), o TOBOIY
npaB, KOTOpbIE KaK TaKOBbIE OTCYTCTBYIOT B 4YHCIIE MpaB M CBOOOJ, TapaHTHUPOBAHHBIX
Kounsennueit.

221. Tlpu ompeneneHUM 3HAYCHUS HCMOJIb3yeMblX B KOHBEHIIMH TEPMUHOB U TMOHSTHIMA
Cyn, xoTss u He 00Naaas MOTHOMOYUSMH Ha PAaCCMOTpPEHHUE MPEIoJiaraéMbIX HApyIICHUN
npaB, 3alIUIIEHHBIX JAPYTUMHU MEXKIYHApOJHBIMH MEXaHU3MaMH, MOXKET U JIOJDKEH
YUUTHIBaTh TOMUMO KOHBEHIIMU U IPYTHE COCTABISIONINE MEXKIYHAPOIHOTO npaBa (Demir u
Baykara npomue Typyuu [BI1], § 85).

222. Ha xax1oi ctaguu mpou3BoacTBa o neny Cya 00si3aH pacCMOTPETh BOTIPOC O CBOECH
KOMITETeHIIMK ratione materiae He3aBUCHMO OT TOTO, YTPATHIIO JH TOCYAapCTBO-OTBETUMK
MPaBO Ha 3asBICHUE BO3PaXEHHUS 110 3TOMY Boripocy (Tdanase npomue Monodoswi [BI1], § 131).

223. ’Kano6s! Ha osiokeHue KOHBEHIIMY, B OTHOIIIEHUH KOTOPOTO TOCYAapCTBO-OTBETUHK
ClleNasio OroBOPKY, IPU3HAIOTCS HECOBMECTUMBIMH ratione materiae (cm., Hampuwmep,
Kozlova u Smirnova npomue Jlameéuu (peil.)), IpH YCIOBHH, YTO 3Ta OrOBOpKa Oymer
npuszHaHa CynoM JeWCTBUTENBHON C TOUKM 3peHHst ctaTbi 57 KoHBeHUMH (CM. Ha IpeaMeT
NPU3HAHUS HEJICHCTBUTEILHOM AEKIapallii O TOJNIKOBaHUH, Belilos npomus [llsetiyapuu).

224. Kpome toro, Cyn He oOyiajaeT KOMIETEHIMeH ratione materiae Ha paccMoTpeHHe
BOIIPOCA O BHINTOTHEHUH JloroBapuBaromencss CTOPOHOM 00s3aHHOCTEH, BO3JIOKEHHBIX Ha HEE
KakuM-1n00 u3 nocranoBinenuii Cyna. Cyq He MOXKET pacCMOTPETh TAKOTO POJIa KAIOObI, HE
BTOprasice B kommereHiuio Komurera munuctpoB CoBera EBpombl, KOTOpBIA claeauT 3a
ucrnojHeHueM nocraHosieHuil Cyna Ha ocHoBaHuM cTaTthi 46 § 2 KonBeHuuu. OgHako naxe
¢ yu€rom ponu Komurera MHUHHCTPOB B 3TOM BOMPOCE, MEPHI MPHUHATHIE TOCYIAPCTBOM-
OTBETYMKOM IO YCTpPaHEHHIO HaiieHHOro CymoM HapylIeHHs MOTYT TMOPOIUTh HOBBIE
po0JieMbl, KOTOpbIE HE PaCCMATPUBAINCH B MIOCTAHOBJIEHUU M MOIJIM OBl CTaTh NMPEAMETOM
HOBOW JKaJloOBI, KOTOpas MOXXET NOCTynmuTh Ha paccMmorpenue Cyma (Verein gegen
Tierfabriken Schweiz (VgT) npomus Lllseiuyapuu (Ne 2) [BII], § 62). Apyrumu cnoBamu, Cyn
MOKET YAOBIETBOPUTH KAI00y HAa TO, YTO BO300HOBJICHHE HAa BHYTPEHHEM YpPOBHE
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

MIPOU3BOJICTBA IO JENy B paMKax HCIOJIHEHHs] OJHOro U3 noctaHoBieHui Cyna mpuBeno K
HOBOMY HapymeHuto Kouenuuu (mam orce; Lyons npomus Coedunénnozco Koponescmea
(penr.)).

225. 3HaunTenbHOE OOJIBIIMHCTBO  pEIICHHWH O HENpPUEeMJIEMOCTH B CBSI3U  C
HECOBMECTHMOCTRIO ratione materiae kacarorcst rpanuir cepsl faerictBus crareii KonpeHmmm
u IIpoTokonoB Kk HeH, Takux Kak cTarbd 6 (ImpaBO Ha CHOpaBeJIMBOE CyaeOHOE
pa3buparenbcTBO), CTaThs 8 (MPaBO HA yBaKCHUE YACTHOM M CEMEHHOW KU3HHM, KHIIAILIA W
KoppecnoHieHIun), u ctatbu 1 [Ipotokona Ne 1 (3ammra coOCTBEHHOCTH).

1. Ilonamue «epasricoanckue npasa u 00a3aHHOCMUY

Cratba 6 § 1 — IIpaso na cnpasednusoe cyoeonoe pazoupamenscmeo

«l. Kaxnaplii B ciydae cnopa O €ro rpakKZaHCKHX IpaBaX M OO0S3aHHOCTAX... MMEET HpaBO Ha
CTIpaBeINIMBOC M MyOJMYHOE pa3OMpaTeNnbCTBO Jea B Pa3yMHBIM CPOK HE3aBUCHMBIM |
OecIpUCTPaCTHBIM CYAOM, CO3/JaHHBIM HAa OCHOBaHMU 3aKOHA. ..»

(a) O6mue yca0BHS NPUMEHMMOCTH CTAThH 6 § 1

226. TloHaTne «rpakJaHCKUE TIpaBa W OOS3aHHOCTH» HE MOXKET TOJIKOBATHCS IMPOCTO
CKBO3b MPHU3MYy BHYTPEHHETO IMpaBa rocyJdapCTBa-OTBETYUKA; peub UIET 00 «aBTOHOMHOM))
NMoHATHH, BhITeKaromeM u3 Kousenuuu. Ctates 6 § 1 KoHBEHIIMM IPUMEHSIETCS] HE3aBUCUMO
KaKk OT cTaryca CTOpPOH, TaK M OT OCOOEHHOCTEH pEerIaMEHTUPYIOLIETO «CIOP»
3aKOHOJATEIbCTBA WJIM OpraHa, YIOJHOMOYEHHOro pazpewmuts aeno (Georgiadis npomus
I'peyuu, § 34).

227. OnHAaKO TPUHIIMI, COTJIACHO KOTOPOMY aBTOHOMHBIC TMOHSTHS, COJEpIKAIIHECs B
KoHBeHIIMHU, TOMKHBI TOJIKOBATHCS B CBETE YCIOBUIN CETOTHSIIHETO JHs, HEe mo3BoJisieT Cymy
UCTOJIKOBaTh cTathio 6 § 1 Tak, kak OyATO HpUarateiabHOE «TPAXKIAHCKUX» (C TEeMH
OTpPaHHYCHUSIMHU, KOTOPOE OHO HEM30EKHO BHOCUT B KATETOPHUIO «IIpaB U 00sI3aHHOCTEN», K
KOTOPBIM 3Ta CTAaThsl IPUMEHSETCS) OTCYTCTBYET B TeKkcTe (Ferrazzini npomus Umanuu [BII],
8 30).

228. Ilpumenumocth cTathl 6 § 1 K TpakKTaHCKHM pa30upaTesibcTBaM 3aBUCUT OT
cymecTBoBaHus cropa. Crop MOMMKEH KacaThCsl «IIPaB M 00sI3aHHOCTEH», HATHYNE KOTOPBIX
BO BHYTPEHHEM IIpaBe MOKET OBITh YCTAHOBIJIEHO IO KpallHel Mepe MyTEéM JOKa3bIBaHUS. JTU
npaBa U 00sI3aHHOCTHU JIOJDKHBI UMETh «TPAXKIaHCKHUH XapakTepy» ¢ TOUKH 3peHust KonpeHmu.
[Tpu sToM cTaThs 6 cama 1o ceGe He TpeOyeT HaJM4Ms BO BHYTPEHHHUX MPABOBBIX CHUCTEMAax
TOCYIapCTB-YIaCTHUKOB «IIPAaB M 00S3aHHOCTE» C KAKMM-THO0 KOHKPETHBIM MaTepUaTbHBIM
conepxanueM (James u opyeue npomuse Coedunennoz2o Koponescmsa, myHkt 81).

(b) Tepmun «cnop»

229. Tepmuny «cmop» (auri. «dispute», ¢p. «contestation») mHeo6xoauMo maTh CKopee
MaTepHaibHoe, Hexenn (¢opmansHoe omnpenenenue (Le Compte, Van Leuven u De Meyere
npomueé benveuu, 8§ 40). Heobxomumo, abCTparupysach OT BHelIHEH (OPMBI U
UCIIOJIb30BAaHHON JIEKCHKH, COCPEJOTOYUTHCS Ha pealbHOW CHUTyalluH, CPOPMHPOBAHHOU
obcrostenscTBamu Kaxkaoro aena (ibidem, 8§ 40; Gorou npomus Ipeyuu (Ne 2) [BIT], §§ 27 u
29). CraTbs 6 HE IPUMEHSETCS K OJJHOCTOPOHHUM HEUCKOBBIM pa30HpaTeNbCTBaM, B KOTOPBIX
OTCYTCTBYIOT CTOPOHBI C IIPOTHBOIOJOXHBIMH HHTEPECAMU M KOTOPbIE MOTYT OBITh
MHHUIMMPOBAHBI TOJIBKO B Cydae OTCYTCTBHS criopa o npasax (Alaverdyan npomuse Apmenuu

(pemr.), § 33).
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230. I[To cBoeMy XapakTepy «CIOp» IOJDKEH OBITh CEpPhE3HBIM M CYIICCTBEHHBIM
(Sporrong u Lénnroth npomue Illeeyuu, § 81). TakoMmy YCJIOBUIO, HampuMep, HE
YIIOBIIETBOPSIET ~ pa30OMpaTeiabCcTBO IO  TPAKAAHCKOMY HCKY, TIOJaHHOMY TIPOTHB
AQIMUHHUCTPAIMN UCTPABUTEIHHOTO YUPEXKICHHUS MO MOBOJY MPOCTOTO HAXOXKACHUS B HEM
BUY-undunmposannsix (Skorobogatykh npomus Poccuu (pemt.)). O0paTHbIN npuMep, KOTaa
Cyn mnpu3Hanm Coop CyIIECTBEHHBIM: 3asSBUTENBHHIIA MPOCHT MPOKypopa TOJATh
KacCalMoHHYI0 jkano0y; Cyn TocyuTan, 4To 3TOT AIH30J SBIBIICS COCTaBHOW 4YacThIO
paz0buparenbCTBa B LEJIOM, B KOTOPOM 3asiBUTENLHUIA MBITATIACh B KAUYECTBE TPAXKITaHCKOTO
ucTia 1o0uThes Bo3menieHus Bpeaa (Gorou npomus I peyuu (Ne 2) [BIT], § 35).

231. Cnop MOXeT KacaTbcs Kak CaMOro HaJM4us MpaBa, TaKk U ero o0b&mMa WM yCIoBUH
peamuzauuu (Benthem npomus Huodepnanoos, § 32). Crnop Takke MOXET 3aTparuBaTh
BOIIPOCHI (haKTOB.

232. Ucxon pa3buparenbcTBa JOJDKEH ONpPENesaTh Cyap0y OTCTamBaeMOro IpaBa
HernocpeacTBeHHO (Hanpumep, Ulyanov npomus Yrpaunset (peit.)), a eclid pedb UAET JIUIIb O
c1aboi CBS3M M OTHAJIEHHBIX IOCIEACTBUSAX, TO 3TOTO HEIOCTATOYHO Ui TOTO, YTOOBI
3azeiicTBoBaTh MexaHu3M cratbu 6 § 1. Hampumep, Cyn mocuuTan, 4To ocnapuBaHHE
3asBUTEIISIMA 3aKOHHOCTH TIPOJUICHUSI CPOKa DSKCIUTyaTallid aTOMHOM AJIEKTPOCTAHIIUU HE
nomaaeT B cepy nedcTBus ctaTh 6 § 1, Tak Kak CBSA3b MEXKIY MPaBOM 3asBUTENCH Ha
3alIMTY UX XU3HH, HA (U3NYECKYIO0 HEMPUKOCHOBEHHOCTh M HAa YBOKEHUE X COOCTBEHHOCTH
U PEIIEHUEM O MPOJUICHUH ObLIa CIHIIKOM «CIab0i U OTHAIEHHOI, TOCKOIBKY 3asBUTEIN
HE J0Ka3alld, YTO MM JIMYHO TPO3WJa HE TPOCTO KOHKPETHAs, HO em¢ W HEOTBpaTHMAas
onacHocth (Balmer-Schafroth u opyeue npomus Illsetiyapuu, 8 40; Athanassoglou u opyeue
npomue I[llsetiyapuu [BIT], §§ 46-55; cm., Gonee cBexee meno Sdruzeni Jihoceske Matky
npomuse Yexuu (pell.); MO MOBOAY KaJloObI Ha 3aBOJ, KOTOPBIN JOKEH OBbLI OTpaHUYUBATH
co3JaBaeMoe MM IIIyMOBOE 3arpsisHeHue: Zapletal npomus Yexuu (peil.) Wid 1O TOBOMY
BO3MOXKHOTO BIUSIHUS (PYHKIIMOHUPOBAHUS 3aBOJIa TIO TIepepadOTKe PYJHUKOBBIX OTXO/I0B Ha
OKpysKaromyro cpeny: Ivan Atanasov npomue boneapuu, 88 90-95). TlogoOHBIM 00pa3om,
OCIIapUBaHUE BYMS TOCYAAPCTBEHHBIMU CITY)KAIlUMU HAa3HAUYEHUsS HA JOKHOCTH OJHOTO W3
CBOMX KOJUIET UMEJIO BCETO JIMIIb OTAAJIEHHBIC MOCICICTBHS U TPAKIAHCKHX TPaB dTHUX
3asiBUTENeH (TOYHEEe WX JIMYHOTO IMpaBa OBITh HA3HAYCHHBIMHU Ha JIOJDKHOCTB: CM. Revel u
Mora npomue @panyuu (per.)).

233. OgHako B Jene O CTPOUTENBCTBE AaMOBbl, TPO3UBIIEM 3aTOIICHHMEM HACENEHHOTO
MyHKTa, B KOTOPOM MpoKuBaiu 3asButenu, Cyn mpuszHan crateio 6 § 1 mpuMeHuMon
(Gorraiz Lizarraga u opyeue npomuse Hcnanuu, § 46), paBHO Kak ¥ B JieJle O BbLIaye
pa3penieHns Ha SKCIUTYaTalrIo MaxThI MO J00bIUe 30JI0Ta, 3aHUMABIIICHCS OPOLIICHUEM PY/IbI
[MaHUJIaMA B HEMOCPEJICTBEHHOW OJM30CTH OT jaepeBHHM 3assuteneut (Taskin u Opyeue
npomue Typyuu, § 133; cM. Taxke Zander npomuse Llleeyuu, 88§ 24-25). B emgé Oonee cBexeM
Jene, B KOTOPOM OJIHA MECTHasi acCOIMAllMs IO 3alliTe OKPYXKAIIMIEH cpeapl TpeOoBaia
OTMEHBI pa3pelieHus] Ha CTPOUTEILCTBO B TOPOACKOW dYepre, Cya pemuia, 4Yro Crop,
WHUIIMMPOBAHHBIN accolMaIeid, WMeNl JIOCTaTOYHYIO CBSI3b C OTCTaWBaeMbIM 3THUM
IOPUMYECKAM JIUIIOM MPABOM, YYHUTHIBAsi B OCOOGHHOCTH CTaTyC OpraHU3alMU-3asBUTEIS U
e yupemuTeneil, a Takke CTPOTO ONPEACIEHHYIO IeNb, M KOTOPOH accolruanms Oblia
CO3/laHa, M CTPOrO OUYEPUYCHHYIO TeOorpaQHuuecKylo JIOKIM3aLUUI0 € AeATelIbHOCTU
(L'Erabliere A.S.B.L. npomueé Benveuu, 88 28-30). Kpome Toro, cynebHbIe pa3doupaTeancTBa o
BOCCTaHOBJICHUHU TIPABOCIIOCOOHOCTH JIMIIa UMEIOT HEMOCPECTBEHHOE PelIarolee 3HauCHHE B
OTHOIIICHUU OTPEIEICHUS TPaKIaHCKUX TpaB M 00si3aHHOCTEH (rmocTaHoBieHUEe bosbmioit
[Manater EBponietickoro Cyna o neny Stanev npomus boaeapuu, myHKT 233).
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(c) IIpaBo, HaJW4YHe KOTOPOr0 BO BHYTPEHHEM MpaBe T0Ka3yeMo

234. 3asBUTENb NODKEH OBITH CHocoOeH MoTpeboBaTh COOMIOEHUS TIpaBa, KOTOPOE
MOKHO CUWTaTh NPU3HAHHBIM B COOTBETCTBHM C HOPMAMH MEXIYHApOIHOTO IpaBa
(mocranoBnenune EBpomeiickoro Cyma mo meny Masson u Van Zon npomue Huodepnanoos,
nyHKT 48; nocranosienue Esponeiickoro Cyna no neny Gutfreund npomusé @panyuu, IyHKT
41; mocranoBnenue bomwmoit Ilamater EBpomeiickoro Cynma mo aeny Boulois npomus
Jlokcembypea, nyaktsl 90-94; cM. Taxke mocraHoBienue Epomeiickoro Cyna mo nemy
Beaumartin npomueé ®panyuu, MyHKT 28, B OTHOIIEHUHM MEKIYHAPOJIHBIX COTJIAIICHUN).
[TyskT 1 cTathy 6 HE TapaHTHPYET KAKOTO-IMOO OIMpPENeICHHOTO COACPKAHHS «IIpaBa» B
MaTepuaIbHOM MpaBe rocyAapCTB-y4acTHUKOB, U B 11esioM Cyz 00s3aH CChIIAThCSl HA HOPMBbI
BHYTPUTOCYIAPCTBEHHOTO TIpaBa B IENSAX YCTAHOBIEHUS (haKTa HATMYUS TAKOTO MpaBa.

235. Bompoc o cB00OJE YCMOTpPEHHSI OpPraHOB BJIACTH TPH BBIHECEHHHM peEUICHUs 00
YIIOBJICTBOPEHUHN MEPHI, 3aMpaIIuBaeMON 3asBUTEIEM, MOXKET ObITh MPUHAT BO BHHUMAaHUE U
Ja)kKe MOXET OKa3aThCsl pelaroiuM. Tem He MeHee, caM (akT TOro, 4ro (hopmynupoBka
MIPABOBOT'O TIOJIOKEHUS COJIEPKUT DIIEMEHT CBOOOIBI YCMOTPEHUS, HE MCKITIOYAET caM To cede
Hanu4us npasa. [pyrue Kputepuu, KOTOpble MOTYT ObITh paccMOTpeHbl CynoMm, BKIIOYAIOT
MpU3HAHKE MPEANOIAraeMOro MpaBa B CXOAHBIX 00CTOSTENBCTBAX BHYTPUTOCYIaPCTBEHHBIMU
CylaMu WM TOT (akT, YTO MOCJIETHUE PACCMOTPETH XOJATallCTBO 3asBUTEINS MO CYIIECTBY
(mocranoBnenune bospmoit Ilamarer Eepomeiickoro Cyma mo geny Boulois npomus
Jrokcembypea, mynktsl 91-101).

236. Cyn MOXET pelInTh, YTO TaKWe MpaBa, Kak MpaBo Ha KWU3Hb, HA OXpaHy 370POBbS, HA
3I0POBYIO OKPYXAIOIIYIO Cpey M Ha yBaK€HHE COOCTBEHHOCTH NpPHU3HAHBI BO BHYTPEHHEM
nipaBe (Athanassoglou u opyeue npomue [llsetiyapuu [BI1], § 44).

237. D10 CyOBEKTUBHOE MPaBO JOHKHO UMETh IOPUIMUECKOE OCHOBAaHHWE BO BHYTpPEHHEH
npaBoBOil cucreMe (mocranoBieHue EBponerickoro Cyna mo aemy Sziics npomuse Ascmpuu,
nyHKT 33).

238. OnmHako HEOOXOAUMO OTMETUTD, YTO BOMIPOC O TOM, UMEETCS JIU Y JIMIIA TIPUTSI3aHHE,
noyIekalee cy1e0HON 3almuTe, MOXKET 3aBUCETh HE TOIBKO OT MAaTEPUATBHOTO COJCPKAHUS
3TOr0 TPaXJAHCKOTO MpaBa C TOYKM 3pPEHHS BHYTPEHHETO 3aKOHAa, HO WU OT HaJIMYuUs
MPOIECCYaTbHBIX OaphepoB, MPEMSATCTBYIOMIMX WM OTrPAHUYUBAIONINX BO3MOXKHOCTh
00paTUTHCS B CYJ C MOTCHIMATIBHOI jkan000# (mocranosnenue EBporneiickoro Cyma mo aeny
Fayed npomue Coedunennozo Koponrescmasa, myHKT 65). B nenax 3toit mocienHei kKareropuu
cratbs 6 § 1 KouBenuuun wmoxer upumenstbes (Al-Adsani npomus Coedunénnozo
Koponescmsa [BlI1], §§ 46-47; Fogarty npomus Coedunénnozo Koporescmsa [BII], § 25). B
TO K€ BpeMs, CTaTbsi 6 HE MOXET B IMPUHIUIE MPUMEHSITHCS B TEX Clydasx, KOrja BO
BHYTPCHHEM 3aKOHOJIATEJILCTBE 3aKPCIUICHO MaTepualbHOe orpaHuueHue mpasa (Roche
npomus Coedunénnoeo Koponeecmea [BII], § 119), mockodbKy OpraHbl BJIACTH,
OCYIIECTBIISIOIIME UCTIOIHeHNEe KOHBEHIIMM, HE MOTYT CO3AaTh IyTeM TOJIKOBaHUS MyHKTa 1
CTaTbll 6 HOPMY MAaTE€pPHAIbHOTO TPaKJAaHCKOTO IMpaBa, HE MMEIOIIYI0 IPABOBON OCHOBBI B
ykazanHoM [ocynapctBe (Tam xe, myHKT 117).

239. UtoObl y3HATh, CYIIECTBYET JIM TPAXKIAHCKOE «IIPaBO», M UYTOOBI OMPEICITUTH
XapaKkTep OrpaHUYeHUs (MaTepPHANTBHBIA WU MPOIECCYATbHBIN ), HEOOXOIUMO MPEXKIIE BCETO
YUUTHIBaTh (POPMYJIUPOBKY HOPM BO BHYTPEHHEM 3aKOHE, a TaKkKe 0COOEHHOCTH TOJIKOBAHUS
3TUX HOPM BHYTpeHHUMH cynamu (Masson u Van Zon npomusé Hudepnanoos, 8§ 49).
Heobxomumo, alcTparupoBaBIIMCh OT BHEHIHEH O000JOYKH, BHUKHYTH B peaud |
BHUMATEJBHO U3YYUTh TO, KAK BHYTPEHHUH 3aKOH KBATU(DUIIUPYET KOHKPETHOE OTPAHIUCHUE
(Van Droogenbroeck npomue Bbenveuu, § 38). HakoHel, okoHUaTeIbHOE CYAeOHOE pEIIeHHE
HEe 0053aTeIbHO CHUMAET 3aJIHUM YHCIIOM C MPUTSA3aHUS 3asiBUTENICH CTAaTyC MpaBa, KOTOPOE
MOTEHITMATBFHO MOTJIO OBITh yaoBieTrBopeHo (Le Calvez mpomus ®@panyuu, § 56). Tax,
HaIpUMep, OTPAaHNYEHHOCTh KOMIIETCHIIMH CYJOB B BOIPOCE OLICHKH BHEITHETIOIUTHYECKOTO
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akta (Bo3mymHble yaapel HATO mo CepOumn) He oO3HA4YaeT CHATHS 3aJHUM YHUCIOM C
OPUTS3aHUN  3asdBUTENEd cTaTyca TpaB, KOTOpPblE TMOTCHIHAILHO MOTJIU  OBITh
yIIOBJIETBOPEHBI, TOCKOJIbKY BHYTPEHHHE CY/bI JIUIIb B MEPBbIM pa3 paccMaTpUBalId BOIPOC
takoro poaa (Markovic u opyeue npomue Umanuu [BI1], §§ 100-102).

240. C yuéroM paznuuus MEXAy MaTepUaJbHBIMU U MPOLECCYaTbHBIMH OIPaHUYCHUSIMU
U B CBETE€ YCTAaHOBJIEHHbIX KputepueB Cyxa, Hampumep, yCTaHOBWIJ, 4TO cTaThsi 6 § 1
NPUMEHSJIaCh K TpaKJAaHCKUM HCKaM O HEHaJJIeKalleM MCIOJHEeHUH O0S3aHHOCTEMH,
noAaHHbIM NpoTUB nonuuuu (Osman npomue Coedunénnoco Koponeécmea) Wi NPOTUB
MECTHBIX OpraHoB Biactu (Z u opyeue npomue Coedunénnoco Koponescmsa [BII]), u
paccMoTpenl BONPOC O TOM, OBUIM JM KOHKPETHBIE OrpaHUYCHHS (MMMYHHTET OT
MpecieoBaHusl WM OCBOOOXKIEHHWE OT OTBETCTBEHHOCTH) COpPa3MEpPHBI C TOUKH 3pPEHUS
cratbu 6 § 1. B npyrom nene Cyn pemmn, 4to ocBoOokaeHne KOpoHBI OT rpaxiaHCKON
OTBETCTBEHHOCTH TEpEJl MPEICTaBUTEISIMU BOOPYKEHHBIX CUJI SIBIISLIIO COO0M MaTepuaibHOE
OTpaHHYEHUE M YTO, TAKUM 00pa3oM, BHYTPEHHEE MPABO HE TapaHTUPOBAIO CyOBEKTUBHOTO
«mpaBay ¢ TO4ku 3peHust cratbi 6 § 1 KowBenuuu (Roche npomus Coedunénnozo
Koponescmesa [BI1], § 124; cm. Taxxke Hotter npomus Aécmpuu (peur.) u Andronikashvili
npomus I pysuu (per.)).

241. Cyx Takxe yKa3blBaeT, YTO B CIyd4asX, KOIJIa OpraHbl T'OCYZApCTBEHHOH BIacTu
MOMYCTUTENHCKU OTHOCSITCS K HEMPAaBOMEPHBIM JEHCTBUSAM, MPH ONPEIEICHHBIX YCIOBHSIX,
9TO HE SBISETCS O(UIMATBHBIM pa3pelieHueM, MPEJOCTABICHHBIM B COOTBETCTBUU C
3aKOHOM, U «IIpaBOM», TPU3HAHHBIM BHYTPUTOCYJApCTBEHHBIM 3aKOHOJATEbCTBOM
(pemenue Epomnetickoro Cyaa no neny De Bruin npomus Huoepianoos, myHKT 57).

242. Cyn mpwu3Haj, 4TO acCOIMAIlMU TAaKXE MOTYT OBITh 3alIUIICHBI CTaThER 6 § 1 B
CIIy4asiX, KOTJla OHHM TpeOyIOT 3alUThl OCOOBIX MpPaB W WHTEPECOB CBOMX YYACTHUKOB
(Gorraiz Lizarraga u opyeue npomue Hcnanuu, 8 45) win naxe ocoObIX mpaB, COOJIOIECHUS
KOTOPBIX OHM MOTYT TpeOOBaTh Kak IOPHIWYECKUE JHIA (TaKuX, HampuMep, Kak IpaBo
«00I1IeCTBEHHOCTH» Ha WHGOpPMALMI0O WIM HAa y4acTUe B MPUHSATHH PEIIEHUN MO MOBOAY
okpyxaromieit cpenst — cm. Collectif national d’information et d’opposition & I’usine Melox —
Collectif Stop Melox u Mox npomue @panyuu (pent.)), Wi KOrjaa UCK acCOIHAINN HE MOXKET
ObITh paciieHéH kak actio popularis (L'Erabliere A.S.B.L. npomueé Benveuu).

243. Ecnm 3aKOHOAATENIbCTBO OMPEEIAET HEKOTOPhIE KPUTEPUU JOCTyNa K KaKOW-THO0
JOJKHOCTU WK TPodeccuu, TO JUI0, YIOBICTBOPSIONIEE dTUM KPUTEPHSIM, UMEET MPaBO
OBITh MPUHSTHIM Ha 3TY JOJDKHOCTH WU B 3Ty npodeccuto (De Moor npomue benveuu, § 43).
Hampumep, korma 3asBuUTeIh HEOE30CHOBATEIBHO YTBEPKAAET, UYTO COOTBETCTBYET
YCTaHOBJICHHBIM B 3aKOHE KPHUTEPHUSIM JOIycKa K mpodeccuu Bpada, cTaTbsid 6 IpUMEHSETCS
(Chevrol npomue ®@panyuu, § 55; cm., a contrario, Bouilloc npomus ®panyuu (peut.)). B
T1000M ciydae, €cli CYIIECTBYET BO3MOXKHOCTb OCIIOPUTH B CyZI€ COOTBETCTBHE 3aKOHY
BO3HUKAIOIIEH CIOPHOM CUTYyallMH I'Pa)XIaHCKOTO XapaKTepa U 3asBUTENb 3Ty BO3MOKHOCTh
UCIIONB3YET, TO «CIIOP» O «TPAKIAHCKOM IPABE» COCTOSIICS, AK€ €CIH IO €ro UToram
BHYTPUTOCY/IapCTBEHHBIE OpPraHbl COYTYT, YTO 3asBUTENIb HE YIOBIETBOPSUT TpeOyeMbIM
KpUTEPHIM (IIpUMEP: IPAaBO HA MPOJOIDKECHUE MEIUIIMHCKON TPAaKTUKU, HAYaTOM 3a IpaHUILIeH
Kok npomus Typyuu, § 37). CrnemoBaTenbHO, HEOOXOIWMO YAOCTOBEPUTHCSA, OBUIH JIH
apryMeHTHI 3asBUTENs JIOCTATOYHO pa3syMHbIMH (moctaHoBieHue EBpomeiickoro Cyma mo
neny Neves e Silva npomus Ilopmyeanuu, nyHkT 37; moctanosienue EBpornetickoro Cyna mo
neny Editions Périscope npomue ®panyuu, mynkt 38).

(d) «I'pakaaHckuii» xapakrep npasa

244. YrtoObl ONpeaeNnTh, IBISIETCS JIU MPABO TPAKAAHCKUM B cBeTe KOHBEHIIMM MIH HET,
HYXHO H3y4aThb HE IOPUIUYECKYI0O KBaIM(UKALMIO 3TOro IpaBa, a €ro MaTepHalbHOE
COJlep’)KaHME C TOYKM 3pEHMs BHYTPEHHEro IpaBa JaHHOro rocyznapcrsa. Ilpu
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OCYIIECTBICHIUH CBOUX HAJI30PHBIX MOJHOMOUNH Cy/ K TOMY € JOJDKEH YIUTHIBATh OOBEKT
U 1enb KoHBEHIMH, a TakkKe OCOOCHHOCTH BHYTPEHHHX IPABOBBIX CUCTEM TOCYIApCTB-
yuacTHUKOB (Konig npomue I'epmanuu, 8 89).

245. B mpuHIMIIE TPUMEHUMOCTh CTaThu 6 § 1 K cropaM MexXJly YacTHBIMH JIMI[AMH,
NPU3HAHHBIMU TaKOBBIMH BHYTPEHHHM MIpaBoM, He BbI3biBaeT B Cyzue crmopoB (zerno,
Kacaroleecs: pa3Boja, cM. Airey npomus Upnanouu, § 21).

(e) YacTHblif XapakTep mpaBa: UMYLIeCTBEHHOE H3MepeHHe

246. Cyx cumraet, 4To pa3OUpaTeNbCTBA, OTHOCSIIUECS COTIACHO BHYTPEHHEMY IPaBY K
cdepe «1yOIMYHOTO MpaBay, HO UCXO/ KOTOPHIX OMpPEesieT MpaBa u 00s13aHHOCTH YacTHOTO
XapakTepa, IonagaT B chepy AehcTBHs cTathu 6 § 1. OTu pa3buparenbcTBa MOTY KacaTbes
BBIZIAYM PA3pEIICHUs HA TPOJAXKy 3€MEIbHOT0 yuactka (Ringeisen npomue Aecmpuu, 8 94),
(YHKIIMOHHPOBAHHS YaCTHOU KIMHUKY (Konig npomus I'epmanuu, 88§ 94-95), paspemieHus Ha
CTPOUTENBCTBO (CM., Hampumep, Sporrong u Lonnroth npomus Illseyuu, § 79), npaBa
COOCTBEHHOCTH Ha IIEPKOBHOE 3JaHHE M BOINPOCOB €ro wucmosib3oBanus (Paroisse Greco
Catholique Sambata Bihor npomué Pymuvinuu, § 65), aIMHUHUCTPATHBHOTO pa3peIICHUS
OTHOCHUTEJIBHO YCIIOBHH OCYLIECTBICHHS AEATeNbHOCTH (Benthem npomue Huodepranoos, 8
36) wiIM JUIEH3WH HAa TOPTOBIIO AIKOTOJIbHBIMH HamuTkamu (Tre Traktorer AB npomue
Hlseyuu, § 43; criopa o BbITUIaTe MOCOOUIA 110 OOJIE3HU WM B CBSI3M C HECYACTHBIM CIydaeM
Ha nipou3sBojictBe (Chaudet npomue @panyuu, 8 30).

Ha ToM e ocHOBaHuM cTaThsi 6 NpUMEHMMa K AUCHMILUIMHAPHBIM CIOpaM BHYTPHU
po(heCcCHOHANFHBIX COOOIIECTB B CIydyasX, KOT/Ia Ha KOHY HaXOJUTCS MPAaBO OCYILIECTBISATh
npodeccroHanbHyio aestenbHocts (Le Compte, Van Leuven u De Meyere npomus Benveuu,
Philis npomue [peyuu (Ne?2), myHkrt45), npuHUMas BO BHHMaHHE, 4YTO MPaBO Ha
OecTpensiTCTBEHHOE OCYIIECTBICHUE MPO(PECCHOHANBHON AESITENbHOCTH MU TMPOJOJIKEHUE
npoeCCUOHATPHON MPAKTUKK TMPEJICTABISAIOT CO0O0M TpaXKIaHCKOE MpaBo (ITOCTAHOBJICHHE
EBponeiickoro Cyna no aeny Voggenreiter npomus I’ epmanuu, myHKT 44); K UCKaM MPOTHUB
rocy/apcTBa O HEHAAJEXKAIEM HCIOIHEHUU obsi3aHHOCTed (X nmpomue Dpanyuu), K UCKaM
00 oTMeHe aIMHHUCTPATHBHOTO PEIICHHMS, yineMJstoliero npasa 3assuteins (De Geouffre de
la Pradelle npomué ®@panyuu), K aIMUHUCTPATUBHBIM pa30HpaTeIbCTBAM I10 TIOBOJY 3alpeTa
Ha PHIOHYIO JIOBJIIO B BOJOEMAaX, MpUHAMICKAIIMX 3aaBUTEIsIM (Alatulkkila u opyeue npomus
Qunaanouu, § 49) u Kk pazdupaTeNLCTBAM 110 TTOBOY pa3MeEIIEHHUs TOCYIapCTBEHHOTO 3aKasa,
B KOTOpBIX 3aTparuBaeTcs MpaBO TPaXJAAHCKOTO XapakTepa, a MMEHHO TIpaBO He
MOJIBEPraThCs TUCKPUMHHAIIMM [0 PEIUTHO3HBIM WM TOJUTHYECKUN YOeKICHUSIM TPHU
rmojiavue 3asBKU Ha y4acTHE B KOHKypce Ha moyryueHue roc3akasa (Tinnelly & Sons u opyaue u
McElduff u opyeue npomue Coedunénnoco Koponescmsa, § 61; cm., a contrario, 1. T.I/Ipomus
npomus Manvmet (pen.)).

247. Crates 6 § | mpuMeHseTCs K TPakJaHCKOMY UCKY B YTOJIOBHOM mpoiecce (Perez
npomus @panyuu [BII], §§ 70-71), 3a ucCKIOYECHUEM CITy4aeB, KOT/Ia TaKOW WCK MOAAETCs
UCKJTIOUUTENIFHO C KapaTeJbHON HENIbI0 WM U3 XKeJaHUs OTOMCTUTS (Sigalas npomus I peyuu,
8 29; Mihova npomus Hmanuu (pem.)). KOHBEHIMS HE TapaHTUPYET B YUCTOM BHJIE ITpaBa Ha
YrOJIOBHOE TPECIIEIOBAHUE U OCY)XKICHHE TPEThbUX Jull. YT0oOBI monactb B cdepy AEHCTBHS
KonBeHnnuu, Takoe npaBo JOKHO OBITH HEPA3pPBIBHO CBSI3aHO C peajn3alueil MoTepreBIIuM
CBOCTO TapaHTUPOBAHHOTO BHYTPEHHUM IIPAaBOM IIOJTHOMOYHMS Ha MOJAady TPakIaHCKOTO
UCKa, Ja)Ke €CITU TOT MOJAETCS TOJNIBKO Pajy MOJNyYEHUSI CUMBOJIUYECKOW KOMITEHCAIIMN WU
JUTSL 3alIUTHl KAKOTO-TMOO0 TpaBa TPaXkIaHCKOTO XapakTepa, TAKOTO Kak, HalpuMep, IpaBo Ha
«xopomryro penyrauuio» (Perez mpomus @panyuu [BII], § 70; cM. Takke Mo MOBOAY
CUMBOJINYECKOU cyMMbl Gorou npomus I peyuu (Ne 2) [BIT], § 24). CnenoBarensHo, cTaThs 6
NPUMEHSIETCd K TpakJaHCKOMY HCKY B YTOJIOBHOM IIpollecc€é C MOMEHTa, KOTJa JIUIO
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CTaHOBUTCS TPAKIAHCKUM HCTIIOM, 32 WCKJIFOUEHHEM CITy4aeB, KOTAa 3TO JIMIO MPSIMO U
HEJBYCMBICIIEHHO OTKa3aJI0Ch OT MpaBa Ha KOMIICHCAIIHIO.

248. Craths 6 § 1 Takke MpUMEHSCTCA K TPAXKIAHCKUM HMCKaM O BO3MEIICHUM BpEIa,
MPEMOIOKUTEIHPHO MPUUYMHEHHOTO TUIOXUM OOpAIIeHHEeM CO CTOPOHBI MPEICTABIISIOMIUX
roCyIapCTBO AOLKHOCTHBIX JUI (Aksoy npomue Typyuu, § 92)).

(f) PacmpocrpaHeHHMe Ha Apyrue BUABI CIOPOB

249. Crates 6 § 1 Obuta mpW3HAHA TMPUMEHUMOW K CIOpaM M3 COLMAIBLHON cdephl, a
UMEHHO K pa3OupaTensCTBY MO TOBOJY YBOJBHEHHS paOOTHHKA M3 YACTHON KOMITAHUU
(Buchholz npomus ['epmanuu), X CIOpy O HAYUCICHUHM BBIUIAT IO COLUAILHOMY
crpaxoBanuio (Feldbrugge npomuse Hudepianoog) WaM COLMANBHBIX MOCOOMIA, Naxe Tex,
KOTOpBIE HE OTHOCSITCS K HakomuTelbHOU cxeme (Salesi npomus Umanuu), u x cropy o0
00s13aHHOCTH JeNaTh B3HOCHI M0 COLMAIBHOMY CTpaxoBaHuto (Schouten u Meldrum npomus
Huoepnanoos). Cyn pemmi, 4To B 3THUX JelIaxX YacCTHO-TIPABOBOW aCIIEKT IEpPEBEIINBACT
nyOJIMYHO-TIPaBOBYIO cocTaBisitomyo. Kpome Toro, Cya mocuuran, 4yTo MMEIOTCS OOuIHe
YepTHl MEXK/y IPABOM Ha COIMAIBbHBIC BBITUIATHI M IIPABOM Ha TOJYYEHHE OT YaCTHOTO (OHIA
KOMITCHCAIMH 32 HalCcTCKue npecienoBanus (Wos npomue Ionvuu, § 76).

250. Cnophl ¢ ydacTHeM TOCYAapCTBEHHBIX CIYXKAIIMX B MPUHIIMIE MONAAaloT B cdepy
nerictBust ctatbu 6 § 1. B mocranoBnenuu no neny Pellegrin npomus @panyuu [BI1], §§ 64-
71, Cyn npumeHWs «(QyHKIMOHANBHBIN» Kpurepuil. B mocranoBnennun mno agery Vilho
Eskelinen u opyeue npomue @unnanouu [BII], §§ 50-62, Cyn pemmna NpUMEHUTb HOBBIHA
noaxoxa. Temepb NPUHIUI COCTOMT B TOM, 4YTO TPUMEHMMOCTb CTaTbu 6 Oyzaer
NPE3IOMHUPOBATHCS, @ TOCYAAapCTBY-OTBETUMKY HAIJICKHUT JOKa3aTh, YTO, BO-TIEPBBIX, B
COOTBETCTBUU C BHYTPEHHUM MPABOM 3asBUTENb (TOCCITYXKAIUK) HE UMEI MpaBa Ha JOCTYI B
CyI W, BO-BTOPBIX, JIMIIICHWE TOCCIYXAIEro TpaBa MOJb30BATHCS TAPAHTUSMHU CTAaThU 6
UMEJI0 OCHOBaHUs. Ecnu 3asBHTENh, B COOTBETCTBHM C BHYTPEHHHUM IIpaBOM, OOIaman
JOCTYTIOM K CyZy, CTaThsi 6 TIPUMEHSIETCS (Jake eCl pedb UAET O NEHCTBYIOMIMX BOCHHBIX
ouiepax, ydacTBYIOIIUX B pa3dMpaTeiabCTBaX B BOCHHBIX Cy/AaX; CM. MO 3TOMY BOIPOCY
Pridatchenko u opyeue npomus Poccuu, § 47). CoriiacHO BTOpOMY KPUTEPHIO, HEHAICIICHHUE
TOCCIYXalllUX TPABOM Ha CyA JOJDKHO OCHOBBIBATHCS Ha «OOBEKTHBHBIX NPHYMHAX,
CBSI3aHHBIX C MHTEPECAMHU TOCYAAPCTBAY», YTO 00SA3bIBACT TOCYAAPCTBO J0KA3aTh, YTO MPEAMET
CTOpa JIeKUT B chepe OCyIIecTBICHUS IyOJUYHOM BIACTHU WIIM YTO CIIOP 3aTParuBaeT 0coObIe
OTHOIIEHHS MEXY TOCCIYXalllUM M TOCYIapCcTBOM. TakuM 00pa3oM, B IPUHITUIIC HE MOXKET
OBITh OCHOBAaHUU IS BBIBEJCHHUS OOBIYHBIX TPYIOBBIX CIIOPOB (O 3apruiate, O MpaBe Ha
nmocoOust WM O JAPYrux IpaBax TaKoro pona) 3a cdepy MEUCTBHUS CTaThbU 6 IO NMPUUUHE
0c0o00ro xapakTepa OTHOLICHHH MEXIY TOCCIyXKallluM M TOCYJapCTBOM (CM., HampuMmep,
Crop O mpaBe pabOOTHUKOB TOJIMIIMKM Ha crienuaibHOe mocooue B nene Vilho Eskelinen u
opyeue npomugé Duunsnouu [BI1]). HemaBHo B cBeTe KpuTepueB, cHOpMYyTUPOBAHHBIX B
nocranosiaenuu 1o aeny Vilho Eskelinen, Cyn mpusnan crateio 6 § 1 mpuMeHHUMOM K CIIOPY O
HECTIPaBEUIMBOM yBOJIBHEHUHM COTPYIHUIBI TIOCOJNBCTBA (cekpeTaph U TenedOHHBIN
nucrierdep B nocoibcTBe [lonbmu, cMm. Cudak npomus Jlumewt [BI1], §§ 44-47), npedexra
nomanmn (Siki¢ npomue Xopeamuu, §8 18-20) wnu k pa3bupaTeabCcTBY apMeiickoro oduiepa
¢ rocymapctBoM B BoeHHOM cyae (Vasilchenko npomue Poccuu, 88 34-36), «
pa3dupaTenbCTBy O IMpaBe Ha JODKHOCTh MapIaMEHTCKOTrO accucteHta (Savino u opyeue
npomug HMmanuu), K IUCIHHMILTTAHAPHOMY pa30MpaTeIbCTBY MO TOBOJIY TMPOCTYIKA CYAbU
(Oluji¢ npomue Xopeamuu), X OCIapUBaHHIO IPOKYPOPOM MPE3UICHTCKOTO PEUICHUS O
MepeBojie Ha JIPyroe MecTo padoThl (cM. Zalli npomus Anbanuu (pemt.), U Ipyrue ykazaHHbIE
CCBUIKHM) U K CHOpPY IO BOINPOCY NMpodecCHoHanbHO Kapbepbl pabOTHHKA TaMOXKHH (TIpaBoO
y4acTBOBaTh BO BHYTPEHHEM KOHKypCE Ha TIOBBINICHHE B JOJDKHOCTH: Fiume npomug
Hmanuu, 88 33-36). CrnenoBarenbHO, MPUMEHUMOCTh IyHKTa | cTaThbl 6 HE MOXET OBITH
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MCKIIFOYEHA MPOCTO Ha OCHOBAHWHU CTaTyca 3asBuUTeNs (rmoctaHoBieHue Epomneiickoro Cyna
no aeny Di Giovanni npomueé Umanuu, myHkt 37).

251. Pa3buparenbcTBa B KOHCTUTYIIMOHHOM CyJie Tak)K€ MOTYT IOHacte B cdepy
NEeHCTBUS cTaThu 6, €CIM OHM HUMEIOT OMpeeNsiollee 3HAa4eHHWe s mcxoaa cmopa (o
«rpaXkJIaHCKOM» TMpaBe) B cymaax obmieit topucaukimu (Ruiz-Mateos npomus Henanuu).
Opnako TOJ JeHCTBHE CTaTbu 6 HE MOMAAAIOT KakK CIOp O TPE3HISHTCKOM yKa3ze o
MPEIOCTABICHUHU B BHJIE UCKIIOUEHUS TPa)XJIaHCTBA TPEThEMY JIMILY, TaK U pa30UpaTesIbCTBO
M0 MOBOJY MPEIOoIaraéMoro HapymeHus MPEe3uICHTOM MPUCATH, MTOCKOJIBKY TH CIIOPHI HE
KacaroTCsl TPAKIAHCKUX MpaB U o0s3aHHOCTEH: Paksas npomue Jlumewt [BII], §§ 65-66. Ilo
MOBOJy TpHUMEHEHHUs cratbu 6 § 1 K oOecrmeyuTenbHONH Mepe, HaIOKEHHOU
KOHCTUTYIIHOHHBIM cynoM: Kiibler npomue I'epmanuu, 88 47-48.

252. Hakonem, ctatbs 6 TakKe NPUMEHSETCS K HEKOTOPBIM JpyruMm cdepam, He
UMEIOLINM, CTPOT0 TOBOPS, UMYIIECTBEHHON OKPAaCKH, TAaKMM Kak, HalpuMep, OKpyKarouias
cpella W CBs3aHHBIE C HEH BOMPOCHI O TMpaBe Ha JKW3Hb, HA 3J0POBbE M 3JI0POBYIO
JKOJIOTUYECKYt0 00cTtaHOBKY (Taskin u Opyeue npomue Typyuu), TOMEIIEHHWE NETEH B
npuéMubiil oM (McMichael npomus Coedunénnoco Koponeecmea), npaBuna opraHU3aluu
HIKOJIBHOTO 00yueHust mst aereii: Elles u opyeue npomus Illeeiiyapuu, 88 21-23), nmpaBo Ha
yCcTaHOBJIEHHE OTIHOBCTBA (Alaverdyan npomus Apmenuu (peumt.), § 33), mpaBo Ha JTHUYHYIO
ceooony (Laidin npomus @Dpanyuu (Ne 2)), TOPSIIOK COAEPNKAHUSA 3aKIIOYEHHBIX IO
CTpaxell (Hampumep, CIopbl 00 OrpaHUYCHHSIX, KOTOPBHIM TOJBEPraloTCsS 3aKIIOUEHHBIC,
nmomeraemMbie B OJI0K It 0c000 omacHbIX mpecTynmHUKoB (Enea npomue Umanuu [BII], §§
97-107), wnm B Kamephl MOBBINIEHHOW Oe3omacHocTtu (Stegarescu u Bahrin npomus
Ilopmyeanuu), UM ITUCUUIUIMHAPHBIE pa3OUpaTEeNbCTBA, MO UTOTaM KOTOPBIX HAJAraroTcs
OTPaHUYCHUS ISl WICHOB CEMbU Ha MOCEIICHHWE HCIpaBUTENbHOTO yupexaeHus (Gulmez
npomus Typyuu, § 30)), mpaBo Ha xopomyto penyrauio (Helmers npomue [llseyuu), mpaBo
Ha JIOCTYN K aJMUHUCTPATHBHBIM JOKyMeHTaM (Loiseau npomueé @panyuu (peul.)) WIn
OCTIapUBaHUE 3aHECEHUS] UMEHHU 3asiBUTENS B 0a3y NaHHBIX MOJIMIIUY, 3aTPOHYBIIET0 IPaBoO Ha
penyTaiio, MpaBo Ha 3alIUTy COOCTBEHHOCTH U BO3MOXHOCTh TPYIOYCTPOMNCTBA, a 3HAYHT
3apabaTeiBaHus Ha KU3Hb (Pocius npomue Jlumeuwt, 88 38-46, u UZukauskas npomue JTumest,
88 32-40), mpaBo coctosTh B accoumauuu (Sakellardopoulos npomus Ipeyuu (peut.)) —
OI0OHBIM 00pa3oM, CIIOp O perucTpaliy accolMaliy 3aTparuBaer e€ rpakJaHCcKue Mpana,
MaXe eClIM 1O BHYTPEHHEMY 3aKOHOJATENbCTBY BOMPOC CBOOOIBI OOBEIWHEHUS B
accoIMaIMu OTHOCUTCA K chepe mybnmunoro mpasa: APEH Uldézétteinek Szévetsége u
opyeue npomus Benepuu, 88 34-35) — u, HaKOHEII, TPABO HA MPOJAOJDKCHHUE YUEOBI B BBICIIIEM
yueOHOM 3aBencuuu (Emine Ara¢ npomuse Typyuu, 88 18-25) uro Ttem Gomee
pacrpocTpaHseTcs U Ha HadaJibHOe oOpazoBanue (Orsus u opyeue npomus Xopsamuu [BII], §
104). Takoe pacmupenue chepsl NPUMEHEHHs CTaTbu 6 TMO3BOJISET BKIIOYUTH B €€
IPaXAAHCKYI0O COCTaBIAIONIYI0 HE TOJIBKO JEHEKHO-HMYILECTBEHHbIE IIpaBa, HO U
CyOBEKTUBHEIC MpaBa JINYHOTO XapaKTepa.

(g) Bompocsl, He monaaammue B cepy AelcTBUs

253. ®akT yCTaHOBJICHHUS TOTO, YTO CIIOP HOCHUT «HUMYIIECTBEHHBIN» XapakTep, caM IO
cebe emé He O3HaYaeT MPUMEHUMOCTH cTaTthu 6 § 1 B e€ rpaxmanckom acmekre (Ferrazzini
npomug Umanuu [BII], § 25).

254. Cpenu He monagarouux B cdepy IEHCTBHUS CTaThbU 6 CIIOPOB HAXOMSTCS CIOPHI O
HAJIOTaX: HAJIOTH COCTABJISIFOT OCHOBY MPEPOTaTHB IMyOJUYHOM BIACTH, B OTHOIICHHUSIX MEXTY
HAJTOTOILIATEIBIIUKOM U OOIIECTBOM TJIaBHBIM OcTaéres myOnnuHbii acnekt (ibidem, § 29).
Taxoke UCKIIIOUEHBI U3 chepbl MPUMEHEHHS CTaThl 6 TpEABApUTEIbHBIC Pa30UPATENbCTBA O
CPOYHOM HAJOXEHUU OOCCIICYMTEIHbHON MEpBhI, KacarolIuecs OIIaThl TAMOKEHHBIX ITOILIHH
(Emesa Sugar N.V. npomus Hudepaanoos (peit.)).
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255. HcknrodyeHsl TakyK€ MMMHUTPAIIMOHHBIE BOIMIPOCHI, TAKHE KaK BHE3[, NMPeObIBAaHUE Ha
TEPPUTOPUU U BBIIBOPEHHE WHOCTPAHIIEB, CIOPHl O TMPEAOCTABICHUH MOIUTHYECKOTO
yOeKHIIa WK O JCTOPTAIlMH (X0aaTaiicTBO 00 OTMEHE opjepa Ha Aernopraiuio: cM. Maaouia
npomus @panyuu [BI1], § 38; sxcrpanunus: cM. Pernafiel Salgado npomus Hcnanuu (pemut.) u
Mamatkoulov u Askarov npomue Typyuu [BII], §§ 81-83; uck 0 BO3MEMIEHUH YOBITKOB,
MOJaHHBI B CBS3M C TMOJTYYCHHEM OTKa3a B MPEAOCTABICHHM CTaryca OEXKEHIa: CM.
Panjeheighalehei npomue Jlanuu (pemi.), HECMOTPsI Ha BO3MOYKHBIE CEPbE3HBIE TTOCIEICTBUS
JUI1  4YacTHOM WJIM CEMEWHOM JKU3HM WM U1 NEpPCIEKTUB  TPYHOYCTPOMCTBA.
HenpumeHuMocTh  pacmpocTpaHsieTcsi Ha BHeceHMe uHocTpaHina B llleHreHckyro
uH(popMannoHHyto cucremy: Dalea npomue @panyuu (peur.). [IpaBo Ha macmopT ¥ IpaBo Ha
IPaXXAaHCTBO HE SBJSIOTCSA IPaXXAAHCKUMH MpaBaMU C MO3ULUU CTaTbu 6 (Smirnov npomus
Poccuu (pemt.)). OgHako crop O mMpaBe WHOCTpaHIA XoJaTailcTBoBaTh (OyAb-TO OT JHIIA
paboToaTens WK caMoro pabOTHUKA) O pa3pelIeHUH Ha pabOTy MOXKET MOIMACTh MO/ CTAThIO
6, Taxe ecu M0 BHYTPCHHEMY MpaBy pabOTHUK caM JIMYHO HE UMEET IMpaBa 3asiBISITh TAKOE
XOJlaTalicTBO, HO C OrOBOPKOM, 4YTO 3TO OrpaHUYEHHE HOCUT HCKIIOUUTEIHHO
IpOIIeCCyaTbHBIN XapaKTep U HUKAK HE 3aTparuBacT MaTEePUAIbHYIO CYIIHOCTh TipaBa (JUrisic
u Collegium Mehrerau npomue Aécmpuu, 88 54-62).

256. B cooTBeTCTBUM ¢ MOCTaHOBJIeHHWEM 10 neny Vilho Eskelinen u opyeue npomus
Quunanouu [BII], copbl ¢ ydacTHeM TOCCIyXKaluX HE TOMaaarT B chepy MpUMEHEHUS
cTaths 6, KOrJa COOJIIOJICHBI JBa YCTAHOBJICHHBIX KpUTepus (cM. Bbime MyHKT 234). Takas
CUTYyallusl BO3HHMKAET, HalpUMeEp, TOTJa, KOTJla BOEHHOCTYXKAIUi, YBOJIEHHbIM U3 apMHH 3a
HApYIICHUE NUCLUIUIMHBI, HE MOXET OCIIOPHTH pPElIeHHE 00 YBOJHHEHUH B CYyJE€ B CHIY
0COOBIX OTHOIIEHHH, CBA3BIBAIOIIMX O3TO JHIO C rocyaapctBoM (Sukiit npomus Typyuu
(pemt.)). Ta >xe cuTyanus B ciiydae Cropa O BOCCTAHOBJICHHH CYAbH B JODKHOCTH TIOCTIE
yxoja B OTCTaBKY (Apay npomueé Typyuu (per.)).

257. Haxonel, MOJTUTHYECKHE MPaBa, TAKHE KaK MPABO BBIIBUTATH CBOIO KaHAHUIATYPYy Ha
BHIOOpax WJIM MMPABO Ha COXpaHEHHE CBOEro MaHjaata (crop o BeiOopax: Pierre-Bloch npomus
@panyuu, § 50), MpaBo HA MIEHCHUIO IS ObIBIIIETO AenyTtaTa (Papon npomue @panyuu (pet.))
WIM TIPaBO MOJUTHYECKON MapTUU MPOJOJKATH MOJIUTUYECKYIO JAESTEIbHOCTH (IO MOBOAY
pocnycka naptuu: Refah Partisi (le Parti de la Prospérité) u opyeue npomug Typyuu (pet.))
HE MOTYT OBITh MPU3HAHBI TPAKIAHCKUMU MTpaBaMU ¢ TOYKHU 3peHus ctatbh 6 § 1 Koneniumn.
Toyno Tak e He momagaer B cdepy neictBus cratbi 6 § 1 cmop, B KOTOpoOM
HENPaBUTEIbCTBEHHAs OpraHu3anus, HaOJrofaBIlas 3a BbIOOpaMU B 3aKOHOJATENIbHBIN
OpraH, TONydYWia OTKa3 B TMPENOCTABICHWH JOCTyNa K JAOKYMEHTaM H30HpaTeIbHON
KOMUCCHH, KacaroIIMMCsI UCTIOJHEHHsI €0 00LIeCTBeHHON (DYHKIIMU B KauecTBE HaOMI0AaTeNs
Ha BbIOOpax (Geraguyn Khorhurd Patgamavorakan Akumb npomus Apmenuu (per.)).

Bnob6aBok, Cyn emé pa3 MOATBEpIII, YTO MPABO OCBEIIATh COACPKAHHE OTKPHITOTO
CyneOHOTO 3acellaHusi HE SBIAETCS IO CBOCH mpuponae rpaxkaanckuMm (MacKay u BBC
Scotland npomus Coedunénnozo Koponescmea, 88 20-22).

(h) TIpuMeHMMOCTH CTAThH 6 K MpeIBAPUTEILHBIM H APYTHM HEOCHOBHBIM CTAIUAM
pa3oupareabcTBa

258. IlpenBaputenbHble  CTaaAuu  pa3OuparenbcTBA,  TakKMe  KaK  HAJIOKCHHE
00eCTIeYNTEIhbHBIX Mep, OOBIYHO HE PACCMATPUBAIOTCS B KAUECTBE «Pa3pEIIAIONINX» CIIOP O
IpaXJIAaHCKUX TpaBaX M OOSM3aHHOCTSX M, COOTBETCTBEHHO, HE IOANAMAIOT IO 3aIIUTy
cratbu 6 (cM., B yacTHOCTH, Verlagsgruppe News GMBH npomue Aécmpuu (pemt.); u Libert
npomus benveuu (pemt.)). Onqnako HenaBHO Cyz OTOWIEN OT CTapol NMPaKTUKU, IPUHSIB HOBBIN
noaxoa. B mocranoBnenun mo geny Micallef npomus Manemer [BII], §§ 83-86, on
OTIpeNieNny, YTO NPUMEHHMOCTh CTaTbU 6 K OOECIEeUUTENbHBIM MepaM OyJeT 3aBHCETh OT
HEKOTOPBIX YCJIOBHI. Bo-TIepBBIX, CHOPHOE MPaBO JOKHO KaK B OCHOBHOM pa3OUpaTEIIbCTBE,
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TaKk ¥ B pa3OupaTenbCTBE MO 00ECIEeUUTENbHBIM MEPAM HUMETh «TPaKIAHCKUN XapakTep» C
Touku 3peHus KonBeHiuu. Bo-BTophIX, XapakTep, MpeaMeT U 1ellb 00eCeYnTeTbHOM Mephl
JOJKHBI OBITH TIIATEIbHO M3Y4YEHBI: KaXKIbIM pa3, Korja MOXHO OyaeT yTBep)KIaTh, 4TO
JaHHas Mepa, Kakod Obl HU Obula MPOAODKUTEIBHOCTh €€ JEHCTBHS, ONpeAesseT
rpaXkAaHCKHE MpaBa U 0053aHHOCTH, CTaThs 6 OyAEeT MPUMEHSTHCS.

Crarbs 6 mpuMeHNMa K MPEABAPUTEIHHBIM 00€CEUUTEILHBIM MEpaM, IPEIMET KOTOPBIX
COBMAJIaeT C MPEeIMETOM OCHOBHOTO pa3OupaTenbCcTBa, KOT/la MOCTAHOBJICHHE O HAJOKEHUU
Mephl BCTYIIAeT B CUJIy HEMEIUICHHO M Kacaercs Toro e camoro npasa: RTBF. npomue
benveuu, 88 64-65.

259. Tocnenyromue cTagud TPAXKTAHCKHMX M YroJOBHBIX pasOuparenscTB. Eciun
BHYTPEHHE IPaBO IOCYAapCcTBa MpeaycMaTpUBaET JeJeHHe pa3OuparenbcTBa Ha JIBE CTAIUU
(mepBasi — CyJ BBIHOCHT pEIlIeHHWE O HAIMYUK MpaBa Ha BO3MEIICHHE BpEaa, BTOpas — CYI
ompezeNsieT pa3Mep KOMIIEHCALlUU), TO ObUIO Obl pa3yMHBIM CYHTATh, YTO C TOYKHU 3PEHUS
CTaThll 6 TPaXKIAHCKOE MPABO CTAHOBUTCS «OIMPEACTEHHBIM» TOJIBKO IIOCJIE TOTO, Kak
YCTaHOBJIEHA KOHKPETHAsi CyMMa: OMPEENIUTh IPaBO 3HAYUT BHIHECTH PEIICHUE HE TOJIBKO MO
MIOBOJY €r0 HaJM4us, HO U 00bEMa M yCIOBUN pean3aliuy, 4YTO OYEBUIHO BKIIOYAET B ceOs
KOHKPETHOE YHCIIOBOE BhIpakeHue pasmepa komrencanuu (Torri npomus Umanuu, 8 19).

260. Ucnonnenue cyneOHbIx pemenuii. Ctates 6 § 1 KonBeHunn npumensiercs Ko BceM
CcTaausM CyIeOHOro pa30OupareibCTBa, HANpaBICHHBIM Ha pa3pelieHHe «Ccrmopa o
TPaXTAHCKUX TIpaBax M OOS3aHHOCTSIX», HE HCKIIOYas TEX, YTO HMMEITHd MECTO TMOocIe
BbIHECEHUs pemieHus 1o cymecTtBy. Craauss HUCHOJHEHHS CyNeOHOro pelieHus WU
MOCTAHOBJICHHSI, BBIHECEHHOTO JIIOOBIM CYyJIOM, JOJDKHA pPAacCMaTpPUBAThCS B KAaueCTBE
HEOTHEMJIEMON YacTH «pa30HpaTeNbCcTBa» C TOUKH 3peHusi crarbu 6 (Hornsby npomus
I'peyuu, 8 40; Romanczyk npomue ®panyuu, § 53; MO MOBOLY HCIOJHEHHS PEUICHUS O
B3BICKAHUHU JI0JITa 110 aluMeHTaM). He3aBuCHMMO OT MPUMEHUMOCTH CTaThu 6 K M3HAYATbHOMY
pazoupaTenbCTBY, HCIIOTHUTEIBHBIA TOKYMEHT, pa3pelialoliuid Criop 0 TPaXKIaHCKHUX MpaBax
U 00513aHHOCTSIX, HEOOS3aTENIbHO TOJKEH OBITh BBIJIAaH B paMKax CIIOpa, MOJIaJaloNIero Mo
ctatbio 6 (Buj npomus Xopeamuu, § 19). Dx3exkBaTypa opaepa Ha KOHPUCKAIUIO, BEITAHHOTO
MHOCTPaHHBIM CYyJIOM, MOMAaJaeT B cepy NPUMEHEHHUS CTaThu 6, HO TOJBKO €€ IpakIaHCKOTO
acnekrta (Saccoccia npomug Aécmpuu (petL.)).

261. CraThs 6 HEe IpPUMEHSETCS K pa3OupaTeIbCTBaM, B X0/€ KOTOPBIX pacCMaTPHBAETCS
TpeOOBaHUE O MEPECMOTPE TPAKAAHCKOTO JIeNa, [0 KOTOPOMY ObUTO MPUHATO OKOHYATEIbHOE
pewmenue (Sablon npomus bemveuu, 8§ 86) — ciaemyer oTiMYyaTh OT 0COOOro jena:
nocranoBienue EBpormetickoro Cyna mo aeny San Leonard Band Club npomus Manvmul,
NyHKT 41). DTO TpaBUIIO TaK)Xe JIEHCTBYET B OTHOIICHHHM TPEOOBAHUS O MEPECMOTpE Jena,
3agBJIEHHOr0 mocie BblHeceHUs CyloM TNOCTaHOBJIEHHS, KOHCTAaTHUPOBABIIETO HApYIIECHUE
(Verein gegen Tierfabriken Schweiz (VgT) npomus [llsetiyapuu (Ne 2) [BIT], § 24).

B cnydae BO300HOBIIEHHS pa3OMpaTenbCTBA, MPOU3BOJCTBO TIOCIE YIOBIETBOPEHHS
XOoJlaTaiicTBa O BO30OHOBJICHHH WM MEPECMOTPE MOXKET KacaThCs «TPAKIAHCKUX TpPaB U
obs3anHocTei» (pemenue Esponeiickoro Cyna mo neny Rizi npomus Anbanuu, myHkT 47).

2. Ilonamue «y20/106H0e 008UHEHUE)

Cratbs 6 — IIpaBo Ha cipaBeJIHBOe CyAe0HOE pa30upaTeIbCTBO

«1. Kaxaplii ... NpU TPEIbsIBICHUH €My JIIOOOro YroJOBHOIO OOBHHEHHS HMEET IpaBO Ha
CIpaBeNIMBOE M IMyONUYHOE pa3OMpaTeNlbcTBO Jiella B Pa3yMHBIH CpPOK HE3aBHCUMBIM U
OecTPUCTPACTHBIM CYIOM, CO3JJaHHBIM Ha OCHOBAaHUH 3aKOHA. ...

2. Kaxzplit OOBHHSEMBIN B COBEPIICHUH YTOJIOBHOTO TPECTYIUICHNSI CIUTACTCS HEBUHOBHBIM, JIO TE€X
IOp TIOKa €r0 BUHOBHOCTh HE OYJIET YCTaHOBIICHA 3aKOHHBIM TTOPSIIKOM.
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3. Kaxnaplii 0OBHMHSEMBII B COBEpPIICHHM YTOJIOBHOTO MPECTYIUIEHHS HMEET KaK MHHUMYM
CJIEyIOIIKE MIPaBa...»

() OO6uue MPUHIHNBI

262. TlonaTtne «yrojgoBHOe OOBHMHEHHE» HOCHT «aBTOHOMHBIN» XapaKTep, TO €CTh HE
3aBUCHT OT TOTO, HA KAaKWE€ KAaTErOPUH W BHJbI PACIPENETSIOTCS IMOHSATHUS B TPABOBBIX
CHUCTEMaxX TOCYNapCTB-YJIEHOB, W B KaKyl0 TpYIIy, COIJIACHO 3TOMY paclpeaeseHuIo,
nornajaet oHo camo (Adolf npomue Ascmpuu, 8 30).

263. Ilonsatue «oOBHHEHUE)» CIIEAYET MOHUMATH C MO3UIMU KonBeHmu. OHO MOXKET OBITh
OTpesieNIeH0 KaK «O(QUIIMANTBHOE YBEIOMIICHHE, MCXOMSAIIEE OT YIMOJIHOMOYEHHOTO OpTraHa,
coJieprkaiiee yrpeéK B COBEPIIEHNUN YTOJIOBHOTO IIPABOHAPYUICHHS». DTO ONpeesieHUEe TaKKe
VUUTHIBACT B KAYECTBE KPUTEPUS HATUYHME WU OTCYTCTBHE «BAXKHBIX IOCICIACTBUH s
MOJIOXKEHUs [momo3peBaeMoro]» (cMm., Hapumep, Deweer npomue benveuu, §§ 42 n 46, u
Eckle npomus I'epmanuu, § 73). Tak, HanpuMmep, NpU3HAHU, CAETAHHBIE MOJ03PEBACMBIM
JUIIOM BO BpeMsi BEIOOPOYHON MPOBEPKHU JTOKYMEHTOB Ha JIOPOTe, «3HAUUTEIHHO MOBIIHUSIIN
HA €r0 CUTYAIUIOo, XOTs (POpMaIbHO B a/IpEC ITOTO JIMIAa HUKAKOTO OOBUHEHUS B COBEPIICHUU
npecTyIuieHui He BeIABUTANOCH (Aleksandr Zaichenko npomue Poccuu, § 43). Cyn Taxxke
MOCTAaHOBWJI, YTO NpPHBEICHUE 3aJePKAHHOTO JHUIla K TpUCATe IS Ja4d TOKa3aHUU B
KayecTBE CBHUJIETENS YK€ O3HA4YaeT HAJIUYUE «YTOJOBHOTO OOBHHEHHUS» B €r0 OTHOLIEHUU U
HAJEsIeT ero MPaBOM XpaHUTh Moyanue (Brusco npomueé @panyuu, 88 46-50). Cyn
noJjlaraeT, 4To JMIO TNpUOOpEeTaeT cTaTryc MOJ03PEBAEMOro, TPEOYIOMMI MNpHUMEHEHUs
MPABOBBIX TapaHTUH CcTaThbu 6, €CIU Y BHYTPHUTOCYAAPCTBEHHBIX OPTaHOB BJIACTH HMEIOTCS
BEPOSTHBIC OCHOBAHHUS IOJO3PEBATh 3TO JIMIO B COBEPUICHWH MPECTYIUICHUs (TaMm ke,
nyHKT 47; mocranoBienne EBponeiickoro Cyna mo neny Bandaletov npomug Yxpauwwl,
NYyHKTBI 56 U 61, B KOTOpOM 3agBUTENb CIeNajl NPU3HAHUE B XOJE€ JOMPOCa B KayeCTBE
CBUJIETEIS, ¥ TOJIBKO MOCIIE ATOT0 MIPU3HAHMS MOJHIIHSI CTala CYUTATh €ro M0I03PEBACMBIM ).

264. Uto kacaeTcs aBTOHOMHOTO TIOHATHSI «YTOJIOBHOE», KOHBEHIMSI HE BO3paXkaeT
MPOTUB «ICKPUMUHAIU3AIUN» TOCYIapCTBAMU-YUYACTHUKAMU KAKUX-THOO ICSTHUN BHYTPHU
CBOMX TMpaBoBbIX cucTeM. OJHAaKO NpaBOHAPYIIEHMs, CTaBIIME B  pe3yJbTaTe
NEKPUMHUHAIM3AINNA  «HEYTOJIOBHBIMU», MOTYT TIOMAJaTh B aBTOHOMHYIO KaTErOPHUIO
«yroJoBHbIX». OCTaBUTH 3a TOCyAapCTBaMH IPaBO TaKUM OOpa30oM BBIBOAUTH OTIIEIbHbBIE
BUJBI TIpaBOHApyIIeHWN 3a pamku KoHBeHIMH ObLIO OBl YPEBATO IOCIEICTBUSMH,
HECOBMECTUMBIMHE C €8 00beKTOM U 1enbio (cM. Oztiirk npomus epmarnuu, § 49).

265. OTnpaBHOM TOYKOM AJISt pEeLIeHHUs BOIPOca O MPUMEHUMOCTH cTaTbu 6 KoHBeHIIUM B
e YroJOBHOM acCMeKTe CIyKaT KPUTEpUHU, yKazaHHbIe B MOCTAHOBJICHUU MO neny Engel u
opyeue npomus Huodepranoos, 88 82-83: (1) kBamudukaiys Mo BHYTPEHHEMY MpaBy; (2)
XapakTep MpaBoOHAPYIICHUS; (3) CTPOrOCTh TPO3SILIETO HAPYIIUTETIO HaKa3aHHUsl.

266. IlepBblil KpUTEpU UMEET OTHOCUTEIBHBIN BEC U CIYKHUT JIHIIb OTIPABHOM TOYKOM.
Yro pnelcTBUTENBHO UMEET pelalllee 3HadeHwe, TaK dTO TO, OTHOCUTCS JK
paccMmaTtpuBaeMoe TpPaBOHAPYIICHHE BO BHYTPEHHEM IpaBe K YMCITY YTOJIOBHBIX WU HET.
Ecmu ner, To Cyn Oynmer aHanmu3upoBaTh HAIMOHAIBHBIE OCOOCHHOCTH KiacCHU(pUKAITIH
MpaBOHAPYIICHH, oOpalias BHUMaHUWE Ha COACPKATEIbHYI) CTOPOHY pa30MparenbhCcTBa IO
JTAHHOMY IPAaBOHAPYIIECHHUIO.

267. Tlpu paccCMOTPEeHHUHU BTOPOTO KPHUTEPHs, KOTOPBIi cuntaercs Oojee BaxubM (Jussila
npomus Quunsnouu [BI1], § 38), B pacuér mpuHUMAaroTCs ciieayronme GakToph:

— pacrpocTpaHsieTcs JIM Takas NpaBoBas HOpMa Ha BceX 0e3 MCKIIOYCHUsS WM TOJIBKO Ha
KaKyr0-TO 0co0yto kareroputo juil (Bendenoun npomus Opanyuu, 8 47);

© Coser Espomnsl / Eeponeiicknit Cyx no npaBam yenoBeka, 2014 rox 73



http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699851&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699903&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699910&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=863026&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=875630&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-100969
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-127401
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699987&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699913&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699913&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=810784&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=810784&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700296&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
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— HOCHUT JIM TIpaBOBas HOpPMa KapaTelbHBId XapakTep, WIM JKe€ OHA HalpaBjieHa Ha
npoduiaktuky u caepkuBanue (tam xe; Oztlrk npomue I'epmanuu, § 53);

— WHHUIMAPOBAHO JM  pa3OUpaTeNbCTBO TOCYJAPCTBEHHBIM  OpPraHOM, HAACIEHHBIM
3aKOHHBIMH TIOJJHOMOYHSIMH B c(hepe MCIOTHUTEIBHOTO MPpou3BoCcTBa (Benham npomus
Coeounénnozo Koponescmsa [BI1], § 56);

— CBSI3aHO JIM BBIHECCHHUE JIFOOOT0 U3 HaKa3aHWi C YCTAHOBJICHUEM BUHOBHOCTH (TaM Xke);

— KaKk TOJOOHBIE HapylIeHHs KBATU(UIUPYIOTCS M pPacCMaTpPUBAIOTCA B JIPYTUX
rocynapctBax-unenax Cosera EBpornsr (Oztiirk npomus I'epmanuu, 8§ 53).

268. B pamMkax TpeThero KpHUTEpUs pacCMATPUBACTCS BEPXHHM TMpeAesl CaHKIIHH,
IPEIYyCMOTPEHHOM COOTBETCTBYIOUIMM 3aKOHOM 3a Hapyuenue (Campbell u Fell npomug
Coeounénnozo Koponescmsa, 8 12; Demicoli npomue Manvmet, § 34).

269. Bropoit u Tpermii kputepuu u3 jaena Engel mpumenstoTcs anpTepHaTHBHO, a He
00s3aTeNbHO B COBOKYMHOCTHU. /Iyl mpu3HaHUs CTaTbl 6 MPUMEHHUMOI JOCTaTOYHO, YTOOBI
paccMmarpuBaeMoe MpaBOHAPYIICHHUE OBLIIO B CHITY CBOCH MPUPOABI IPU3HAHO «YTOJIOBHBIMY C
TOukH 3peHuss KoHBeHIMM uiu 4yTOObI HaKa3zaHUE 3a IMPABOHAPYIIEHHWE B CHIYy CBOETO
XapakTepa U CTPOrOCTH OTHOCHIJIOCH K «yrojoBHOW» chepe (Lutz npomus ['epmanuu, 8 55;
Oztiirk  npomus T'epmanuu, m1yHKT 54). ToT (akT, uTO 3a NpaBOHApYyIIECHHE HE
IPeIyCMOTPEHO HaKa3aHUE B BUJIE JIMIICHUS CBOOOIBI, CaM IO ceOe He SIBIISETCS PEeIIaoIiM,
MOCKOJIbKY OTHOCUTEIIbHASI HECEPhE3HOCTh COOTBETCTBYIOLIETO HAKa3aHUs HE MOXKET JIMIIUTh
IPaBOHAPYIICHUE €r0 HEOTHEMJIEMOI'O HPECTYIHOTO XapakTepa (mam oice; MOCTaHOBICHHE
Esponeiickoro Cymaa mo aeny Nicoleta Gheorghe npomue Pymeinuu, myHKT 26).

OpHako ecny aHaIu3 KaXKJI0TO KPUTEPHs B OTAEIHHOCTU HE MO3BOJISIET IPUNUTH K SICHOMY
BBIBOJY OTHOCUTEJIbHO HAalU4Msi YroJlloBHOro oO0BHHEeHMs, Cyn MOXKET o00paTuThCs K
COBOKYITHOCTH 3THX KputepueB (Bendenoun npomus @panyuu, 8 47).

270. Ucmonb3ysi BBIpAXEHUS «YyTOJIOBHOE OOBHHEHHE» M «OOBHHSIEMBI B YrOJOBHOM
NPaBOHAPYUICHUN», TPH YaCTH CTaTbu 6 roBOpAT 00 OJHOM M TOM ke cuTyaruu. IlosTomy
KpUTEpUN MPUMEHUMOCTU CTaThu 6 B €€ YroJOBHO-TIPABOBOM acCHEeKTe OJUH U TOT K€ IS
Tpéx uactedd. Hampumep, s oueHku 1r000# »kamoObl HA OCHOBAaHUH IyHKTa 2 CTaThH 0,
BOZHHMKAIOIIEH B KOHTEKCTE CYACOHOTO pa30oMpaTenbCTBa, MPEKIE BCETO HEOOXOIUMO
yOeauThCsl, MPOUCXOAWIO T B CIHOPHOM pa30MpaTeNbCTBE OIPENENIEHUE «YrOJIOBHOTO
0OBUHEHUS» B 3HAYEHUU TpereaeHTHor npakTuku Cyna (mocranosienune bombmioi ITamarer
Esponeiickoro Cyna o neny Allen npomus Coedunennozo Koponescmea, myHkt 95).

(b) Mpumenenune oOUIUX NPUHIMIIOB

(i) JAumcummimHapHbIe pa3éupaTeJbCcTBa

271. HapyuieHus BOMHCKOM ITUCIMILTMHBI, OBJIEKITNE B KAUECTBE HAKA3aHHS IOMCIIICHHE
B JUCIUIUIMHAPHYIO YacTh HA HECKOJIBKO MECSIIEB, MONAAal0T B cepy AeHCTBUS YroJIOBHON
cocraBisitonied cratbu 6 KouBenuwu (Engel u opyeue npomuse Huoepnanoos, § 85). Xots
JIBO€ CYTOK CTpPOrOro apecra He Tmomaiun B c¢epy «YyroJoBHOTO TIpaBay B CHIY
HEMPOJOJKUTEILHOCTH ICHCTBUS HaKa3aHusl (mam orce).

272. B oTHOIIEHNHU NPO(ecCHOHANTBHBIX JUCIUIUIMHAPHBIX pa3OuparenbeTB Cynn 4acTo He
CYMTAl HEOOXOMMBIM BEIHOCHTH ONIPEICIICHHE O MPUMEHUMOCTH YrOJIOBHOW COCTABIISIONICH
cTaTthu 6, PElIMB, YTO pacCMaTPUBAEMOE Pa3OMPATENLCTBO B JIIOOOM Cilyyae MOMAAAeT IMOJ
rpaxkIaHCKyro cocraBisiionnyio (Albert u Le Compte npomueé benveuu, 8 30; Harabin npomus
Cnosaxuu, muyHkt 124). OpHako, B ciydae JUCHUILTMHAPHOTO pa30MpaTeNbCTBa, IO
pe3yapTaraM KOTOPOTO TOCYIApCTBEHHBIM CIyXKamuii ObUT OTIpaBlieH Ha IEHCHIO,
pa3dupaTenbcTBO He ObLI0 Mpu3HaHO CyIOM «yrOJIOBHBIMY, TOCKOJIBKY MPUHATOE OpraHaMu
peleHre He BBIXOIMIIO 33 paMKH Cyry0o aJIMHUHUCTPATHBHOTO mpaBa (
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

@panyuu (pemt.)). Cyn Takke UCKIIOYHI U3 YTOJOBHOM COCTABJISIONIEH CTaThu 6 criop 00
YBOJILHEHUU OQuIlepa 3a HapylieHHe NUCHUIUINHBI (pemenne EBpomeiickoro Cyna mo memy
Sukiit npomus Typyuu), TUCUUIUIMHAPHOE pPa30UpaATENbCTBO B OTHOIICHWU CJIEIOBATENs
MOJIMIMY, TIOBJIEKIIee €€ YBoJbHeHHe (mocraHoBieHue EBpomelickoro Cyma mo jaeny
Nikolova u Vandova npomue Boneapuu, nyHkt 59) ¥ AMCHUIUIMHAPHOE Pa30MPATEILCTBO B
OTHOILICHUM HapyIIEHHUs] Mpo(ecCHOHANbHOM 3THKU Cyabeld BepXxoBHOro cyza, moiekiiee
ero yBoJibHeHHE (moctaHoBieHue EBpomnetickoro Cyna no neny Oleksandr Volkov npomues
Vxpaunwt, nyakter 92-95).

273. B 3aBUCUMOCTH OT XapaKTepa OOBUHEHHMH M CTPOTOCTH HAKa3aHHUs CTaThi 6 MOXKET
NPUMEHSTHCS K IUCIHUIUIMHAPHBIM HAPYIICHUSM B MECTax IUIIeHHUs cBoOombl. Ilpu 3tom
HaJUICKAIUM ~ 00pa30oM  JIOJDKHBI  OBITh  YYTEHBI  OCOOCHHOCTH  TIEHHUTEHIIMApHOTO
JTUCITUTLIMHAPHOTO pekuMa (OOBHHEHHE B Yrpo3e YOMICTBOM B aipec COTPYIHUIIBI CITYKOBI
0 JIOCPOYHOMY OCBOOOXKICHUIO WM OOBHHEHHE B I000sIX, HAHECEHHBIX TIOPEMHOMY
HAJ3UPATENIO, BBUIMBIIMXCS COOTBETCTBEHHO B COPOK U CEMb JOTMOTHHUTEIHHBIX JHEH
HaxoXJeHus mnojn crpaxedt B aene Ezeh u Connors npomus Coedunénnoco Koponescmea
[BIT], § 82; cm., a contrario, Stiti¢ npomus Xopsamuu, 88 51-63).

OpHako MeHUTEHIIMApHbIE Pa30UpaTeNIbCTBA KaK TAKOBBbIE HE MONAAAI0T B chepy AeicTBUS
cratbi 6 B e yroJoBHO-paBOBOM acmekre (moctanorienue bospmioi [Tanater
Esponeiickoro Cyma mo aeny Boulois npomus Jliokcembypea, nynkt 85). Tak, Hampumep,
MOMEIIIEHUE OTOBIBAIOIIETO HAKA3aHWE B CEKTOP C MOBBINICHHBIM YPOBHEM HAOIIOJCHUS HE
3aTparuBaeT BOMPOC 00 OOOCHOBAaHHOCTH YTOJOBHOTO OOBHHEHHMS; JIOCTYN B Cyd IS
OCIIapHUBaHUs TAaKOW MEpPHI M CBSI3aHHOMN C HE OrpaHMYCHH TOJKEH OBITh MPOAHATH3HUPOBAH
C TOYKH 3PEHHSI IPaXkJIaHCKOW cocTaBistomnieit craten 6 § 1 (Enea npomus Umanuu [BIT], §
98).

274. TlpuMeHeHHne CylnaMHM CaHKIMKA 3a HEHaJJIeXkKallee TMOBEACHHE B 3aje CyaeOHOTO
3acemaHusl (HEYBOKEHHE K CyAy) HE pacCcMaTpUBaeTCss B KadyecTBE pa30OHpaTeNnbCTBa,
MOMaJaloero B cdepy AeHcTBUS CcTaTbM 6, MOTOMY 4YTO 3TO OOJbIIE HAMOMUHAET
OCYILECTBIICHUE TUCIMILTMHAPHBIX MosHOMouni (Ravnsborg npomue [llseyuu, 8§ 34; Putz
npomue Ascmpuu, 88 33-37). Tem He McHee, B CHIy XapaKTepa HapyIICHHS U CTPOrOCTH
HAKa3aHWs 32 HETO CTaThsg 6 MOXET OBITh MPUMEHUMOH K Pa30oMpaTeNbCTBY O MPHU3HAHUU
BUHOBHBIM B HEYBaXEHHHM K CYyIy, KOTJa 3TO MpPaBOHAPYIIEHHWE OTHOCUTCS BHYTPEHHUM
paBoOM K uuciy npecrymienuid (Kyprianou npomus Kunpa [BI1], §§ 61-64, rae peus muia o
CaHKUMU B BUJE apecTa Ha NATh JHEH) WIM K YUCIY aJMUHUCTPATUBHBIX MPOCTYIKOB
(Zaicevs npomus Jlameuu, 88 31-36, rme nwa pedb O TPEXTHEBHOM aJMHHUCTPATUBHOM
apecre).

275. B cnydasx HapymieHus KOH(DHICHIMAIBHOCTH paccleoBaHUsS HE0OXOaUMO
paznu4arh, C OJHOH CTOPOHBI, T€X JIMI, KOTOpPbIE IO CBOEMY IIOJIOKEHUIO OO0S3aHBI
coOnroaaTh TaliHy cleACTBHS (CyAbH, aJBOKAThl U UHBIE JIMIA, TECHO CBA3aHHbBIE C pabOTOM
CyIeOHON CUCTEMBI), U, C APYTO CTOPOHBI, T€X, KTO HE OTHOCHUTCS K JUCHUIUITHHAPHOU chepe
cyneoHoi cucremsl (Weber npomue [llsetiyapuu, §§ 33 u 34).

276. B oTHOIIEHUU cly4yaeB HeyBaxeHHs K mapiamMeHTy Cyl MpOBOIUT Pa3ITUINe MEKITY
MOJIHOMOYMSIMU 3aKOHOJATEIHLHOTO OopraHa B cepe yCTaHOBJIEHHsI COOCTBEHHBIX IMPOLETYP
10 PAaCCMOTPECHUIO YIIEMIICHUN IIpaB W IPUBWIETUN JEMYTAaTOB U, C APYrOM CTOPOHBI, €ro
HIMPOKOW KOMIIETEHIIMEW MO HaKa3aHWI0 TPEThbUX JIMI, 3a JECWCTBUS, COBEpIIAEMbIC 3a
npenenaMu mapiaaMmeHnrta. [lolHOMOYMsT TEpBOrO BHUAA MOTYT pacCMAaTPUBATHCA Kak
JTUCIUIUIMHAPHBIE 1O CBOEW MpUPOAE, a BOT BTOpoW BUI mNosHOMouuid Cyn mpu3Haid B
KaueCTBE yrOJIOBHBIX, YUUTHIBAS BCCOOIIMI XapaKTep MPUMEHEHHS M CTPOTOCTh HaKa3aHWs,
KOTOPOE MOKET ObITh HatokeHO (Demicoli npomus Manvmet, 8 32).
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

(i) AaMuHHCTpaTHBHBIE, HAJOrOBble M TAMOMKEHHbIE CIOPBI, a TaKiKe
pa3dupareabcTBa U3 cepbl AHTUMOHONOJIBHOTO NPaBa

277. Cnenyromue agMHUHHCTPATUBHBIC IPaBOHAPYIIEHUS MOTYT TMomanaTh B cdepy
JIEUCTBHUS YTOJIOBHOM COCTaBJISIONIEH CTAThU 6:

— HapylIeHHWs TPaBHJI OPOXKHOTO JBHIXKCHHUS, BICKYIIHE HaJoXKeHue Imrpada Win
OTpaHUYCHUIN Ha MPaABO YIPABJICHUS TPAHCIOPTHBIM CPEICTBOM, TaKMX Kak IITpadHbIC
0aJuThl WIIM BPEMEHHOE WIIM OKOHYATEIbHOE JIUIICHHE BOIUTEIbCKUX MpaB (Lutz npomus
T'epmanuu, 8 182; Schmautzer npomus Ascmpuu;, Malige npomus @panyuu);

— wHapymeHus HopMm oomexutus (Lauko npomus Cnoeaxuu; Nicoleta Gheorghe npomug
Pymvinuu, nyukter 25-26);

— HapylleHHs 3aKOHOJATENbCTBA O COLMAIBHOM 3amuTe (HEyBeIOMIEHHE O TPYHOBOM
NIeATeNbHOCTH, HECMOTPS Ha HE3HAUYMTENbHBI pasMep HaloxkeHHOro mrpada, Hiseyin
Turan npomue Typyuu, §8 18-21);

— aJIMUHUCTPATHBHOE I[IpaBOHApyLIEHHE B BHJAE MPOJABIKEHUS M PACIHPOCTPAHECHUS
MaTepuasoB, MpOTaraHIuPyOIIIX STHHYECKYIO HEHABUCTH, HaKazyemoe
aIMUHHUCTPATUBHBIM MpPEIYNpPEekKICHUEM U KOHPHUCKalued yKa3aHHOW MyOIHKaluu
(mocranoBnenune EBpomeiickoro Cyma mo npeny Balsyté-Lideikiené npomue Jlumeut,
nyHKT 61).

278. CraTbs 6 ObUIa IPU3HAHA TPUMEHUMOM K CIIopaM 00 yBEIMYECHHH pa3Mepa Hallora B
KaueCcTBE CaHKIMHM BBHUJY CIEAyIOmuX cooOpaxkeHuit: (1) 3akoH, yCTaHABIWBAIOIIUI
CaHKIIMIO, PACTIPOCTPAHSIICS HA BCEX HAJOTOIJIATENBITMKOB B PaBHOW CTemeHH; (2) HeNbio
YBEJUYCHHUSI Hajiora ObUIO HE BO3MEIIEHWE MPUYMHEHHOTO yliepOa, a, TJIaBHBIM 00pa3oM,
HaKa3aHWe, HaIlpaBJICHHOE Ha HEIOMYIIECHHE TIOBTOPEHUS MOA0OHBIX HapymeHuit; (3)
YBEJIMYCHUE HAJIOTa OCHOBBIBAJIOCH Ha OOIIEH HOpME, HOCAIIEH Kak KapaTedbHbIH, Tak U
MPEBEHTUBHO-TIPOMUIAKTUYCCKUI XapakTep; (4) yBelnudeHue Hajora ObUIO 3HAYUTEIBHBIM
o pasmepy (Bendenoun npomue @panyuu).

JIisi IpUMEHUMOCTH CTaThbll 6 MOXKET OKa3aThbCs JOCTATOYHBIM HAJIWYUS y HAPYIICHUS
YrOJIOBHO-TIPABOBOT'O XapakTepa, Jake €ClIU MPH 3TOM pa3Mep HaJOroBOW CAaHKIMHM HE ObLI
3HAYUTEIBHBIM (J€CATh MPOIEHTOB OT HaJIOTOBOM 33J0JDKEHHOCTH B aene Jussila npomug
Quunanouu [BII], § 38). JomomHuUTEIbHBIC HAJIOTH, B3MMAEMbI€ C OTPAHUYCHHOW TPYIIIIBI
JUI, BEIYUIUX OMPEACICHHYI JKOHOMHYECKYIO JAEATEeIhbHOCTh, TAKXKE€ MOTYT TO3BOJIUTH
KBaJIM(ULMPOBATH MTPABOHAPYIIEHUE KAaK «YTOJOBHOE» B «aBTOHOMHOM» TOJIKOBAHUH ITYHKTA
1 crarpu 6, MOCKONBKY MX IIETBIO SBISAETCS YCTaHOBJIIEHUE OOIIEH OOSI3aHHOCTH YILIAThHI
HAJIOrOB M JPYI'HMX B3HOCOB, TMOJUIeXKAIIUX yIUIaTeé B pe3yJbTaTe SKOHOMHYECKOMN
JESTENIbHOCTH B OIpeNelIeHHBIX o0cTosTenbcTBax (mocraHosnenue EBpormetickoro Cyna mo
neny Steininger npomueé Ascmpuu, nyuktsl 33-38).

279. Opnnako craThs 6 He IPUMEHSAETCS K criopaM 00 ONpeAeTIeHUH pa3Mepa HaJIOTOB WIIN
O HAUUCJICHMHM TPOLIEHTOB 3a MPOCPOUYKY, TMOCKOJIBKY ATH  pa3OupaTenbcTBa
MPEUMYIIECTBEHHO HANPaBIIEHBI HA BO3MEIICHNE HAJIOTOBBIM OpraHaM JCHEKHOTO yiepoa, a
HE Ha IpeI0TBpalieHrue HOBBIX HapylieHul (Mieg de Boofzheim npomus @panyuu (pemt.)).

280. YromoBHas COCTaBIAIONIAs CTaThu 6 ObUIAa MPU3HAHA TPUMEHUMON K TaMOKEHHOMY
npaBy (mocranoBieHue EBpomneiickoro Cyna mo aeny Salabiaku npomus ®@panyuu, TyHKT
24), K HaKa3aHWSIM, HAJIaraeMbIM CYIOM, OOJAJAIONIUM IOPUCIUKINEH B (DUHAHCOBBIX
Borpocax (Guisset npomue @panyuu, TyHKT 59), ¥ K ONpeAeICHHBIM aIMUHUCTPATUBHBIM
OpraHaM BJIACTH C T[IOJIHOMOYUSMHU B cdepax IKOHOMUYECKOro, (UHAHCOBOTO U
aHTUMOHOMOJIHOTO TipaBa (pemenue EBponetickoro Cyna o peny Lilly France S.A. npomus
@panyuu;, nocranoBienue EBpomeiickoro Cynma mo nmeny Dubus S.A. npomue @Dpanyuu,
nyHkTel 35-38; mocranosienue EBpormeiickoro Cyma mo gemy A. Menarini Diagnostics S.r.l.
npomue Umanuu, myHkTsl 38-44).
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(iii) MoauTHYECKHE BOIMPOCHI

281. Crarps 6 Obula mpU3HAHA HENPUMEHUMOW B €€ YroJOBHOHM COCTaBISAIOLICH B
OTHOUIICHUH pa30UpPaTEeIbCTB, CBS3aHHBIX C BBIOOPHBIMU CAHKIHAMH ([TOCTAHOBIICHUE
Esponeiickoro Cyna no neny Pierre-Bloch npomueé ®@panyuu, nyHktsl 53-60); pocmyckoM
nonutryeckux maptuii (pemenune EBponeiickoro Cyna mo meixy Refah Partisi (the Welfare
Party) u opyeue npomue Typyuu); KOMUCCUSIMH TIapJIaMEHTa IO PACCIICAOBAHUSAM (pELICHUE
EBponeiickoro Cyna o neny Montera npomus Hmanuu); a TaKxke MPONEAyp UMITUIMEHTA B
otHomieHnn [lpe3uaeHra crpanbl 3a rpyboe HapymieHHe KOHCTUTYIMHU (ITOCTAHOBJICHHE
Bonbioii [Tanarer EBponeiickoro Cyna o aeny Paksas npomue JIlumewt, nyHKThI 66-67).

282. Uro Kacaercs CynompouM3BoACTBa 1o JrocTpamuu, Cya TOCTaHOBWI, YTO
npeo0iagaHie acreKTOB C YrOJOBHBIMH KOHHOTAIMSAMH (XapakTep MpaBOHAPYIICHHUS — HE
COOTBETCTBYIOIIAS JICHCTBUTEIBHOCTH JCKJIApalus O JIIOCTPAIlMM — a TaKXe XapakTep U
TSOKECTh HAaKa3aHUs — 3alpeT 3aHUMaTh OIpEJeNICHHBIE IODKHOCTH JTUTEIFHOE BpEMS)
MOTIJIM CHIENaTh MPUMEHUMOM K 3THM MPOU3BOJICTBAM YTOJIOBHYIO COCTABJISIONIYIO CTaThbu 6
Konsennuu (pemenne Esponeiickoro Cyma mo aeny Matyjek npomue Iloavwu; u, HA060pOT,
cm. pemenne Epponetickoro Cyna o neny Sidabras u Dziautas npomue JIlumeot).

(iv) BplaBopeHHe W IKCTPATULASA

283. Pa3bupartenbcTBa O BHIIBOPCHUH WHOCTPAHHBIX TPAXKJIaH HE TOIMAIAI0T MO CTAaThIO 6
B e€ yroJIOBHOM acIieKTe, HECMOTPS Ha TO, YTO OHU MOTYT IMIPOBOAMTHCS B pAMKAX YTOJOBHBIX
nen (Maaouia npomue @panyuu [BIT], § 39). ToT *e BBIBOJ MPUMEHUM K pa3OupaTeIbCTBaM
no okcrpagummu (Perafiel Salgado npomue Hcnanwuu (pemi)) u crmopaM B CBSI3U C
eBpoICiiCKUM opaepoM Ha apect (Monedero Angora npomus Hcnanuu (pent.)).

284. C nmpyroil CTOpOHBI, 3aMEHA JUIICHHS] CBOOOJBI HAa BBIIBOPCHHE M ACCATUICTHHMA
3alpeT Ha BhEe3]l Ha TEPPUTOPHUIO TOCYAapCTBAa MOXKET MOTUUHSITHCS TEM )K€ MpaBujiam, 4To U
HA3HA4YCHHE HAKa3aHWsI MIPH BEIHECEHUH MEPBOHAYAIBLHOTO NpUroBopa (Gurguchiani npomus

Hcnanuu, §§ 40 u 47-48).

(v) Pa3nuuHble CTaIHU YIOJOBHOIO NMPOLECCA, COMYTCTBYIOLIHE
pa30uparebCTBa M JajbHelillee ocIapuBaHue

285. Mepel 1O TpeaynpekICHUIO OCCHOPSAIKOB WM TPECTYIMHBIX NEUCTBHI (0coboe
nonuieiickoe HabmoneHnue, Raimondo npomus Umanuu, § 43; unm mpenynpexacHue,
BBIHECEHHOE TOJIMLMEH B aJpec HECOBEPIICHHOJETHETO, YIMYEHHOTO B pa3BpaTHBIX
NEHCTBUSAX B OTHOLICHUH OJHOKIACCHHUIL, R. npomug Coedunénnozo Koponescmaa (pent.)).

286. CtaTbs 6 § 1 B CBOEM yroJIOBHOM acCIleKTe HE paclpoOCTPaHICTCs Ha pa30upaTeabCcTBa
no TpeboBaHUSAM O TMpeAOoCTaBIeHUU OecruiatHoro mnpexacrasurens (Gutfreund npomus
Dpanyuu, 8 36-37).

287. Uro  kacaercs CTaAuH  JOCYA€OHOTO  TPOM3BOACTBA  (IIPEIBAPUTEIHLHOE
paccliiefjoBaHue), BCE MPOM3BOACTBO MO YTOJIOBHOMY Jeny paccMarpuBaroTcss Cynom Kak
enuHoe wenoe. IloaTomy otnenbHble TpeOOBaHMS CTaTbu O, Takue Kak COOJIIOJCHHE
pa3yMHOr0 CpOKa WJIM MPaBO Ha 3aIIUTYy, MOTYT TAaK)Ke MPUMEHSTHCS Ha MPEABAPUTEIbHbBIX
CTagusX TMPH YCIOBHM, 4YTO H3HAYaJlbHOE TpyOOoe HecoOIIoAeHne »HTUX TpeOOoBaHUN
MOJpPHIBAET CHPaBEIJIMBOCTL Bcero pasouparensctBa B 1enoMm (Imbrioscia npomus
Llseuyapuu, § 36). Hanpumep, nmyHKT 1 ctateu 6 TpeOyer, 4TOOBI, KaKk MPaBHJIO, aJBOKAT
OBLT AOCTYIEH MOA03PEBAEMOMY C MEPBOT0 AOIpOoca MONHULIKEH, 3a UCKIIOUEHUEM CIy4aes,
KOTJ1a TPOJIEMOHCTPUPOBAHO, YTO B CBETE€ KOHKPETHBIX 00CTOSTENLCTB JIe/Ia UMEIOTCS BECKUE
OCHOBaHUSI OTPAaHWYUTH yKa3aHHOE TpaBo (moctaHoBieHue EBpormeiickoro Cyma mo aemy
Salduz npomus Typyuu, myHKT 55; cM. Takxke moctaHoBienue EBponeiickoro Cyna mo memy
Dayanan npomus Typyuu, nyHkTs! 31-32).
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288. XoTs JnuIo0, Beayllee CIEACTBUE IO Jely, W HEe paccMaTpuBaeT BOINpoc 00
000CHOBAaHHOCTH «yTOJIOBHOTO OOBHUHEHHS», €T0 MPOIECCYAIbHBIE JICUCTBUS MOTYT OKa3aTh
npsiMO€ BIIMSHUE Ha pa3BUTHE pa3OupaTenbCcTBa, B TOM YHCIE Ha CTaaAuUd CyAeOHOTo
npousBojcTBa. [loatomy cratest 6 § 1 Moxker ObITh NMpU3HAHA MPUMEHUMOW K CTaauu
MPEBapUTEILHOTO pacciaeloBaHusl, XOTS OT/AEIbHbIE MTPOLIeCCyaIbHble TaPAHTUN U3 CTAThU O
§ 1 moryr u ue npumensatecs (Vera Fernandez-Huidobro npomue Hcnanuu, 88 108-114,
KacaTeJbHO MPUMEHUMOCTH TpeOOBaHMs 0 OECIPUCTPACTHOCTH B OTHOIIEHUH CJIEICTBEHHOTO
CyZIbH).

289. Ctatet 6 § 1 mpuMeHsieTcss Ha BCEM TPOTSDKCHHH pa3OMpaTeNnbCTBa IO
MPEIbSIBICHHOMY «yrOJIOBHOMY OOBHHEHHIO», BKIIOUAsl CTAJIMI0 OMPEICICHUS HaKa3aHUS
(Hampumep, mpouenypa KoHpucKaluu, B XOA€ KOTOPOW HAlMOHAJIbHBIE CYJbl pEHIatoT
BOIIPOC O TOM, Ha KaKyl0 CyMMy OyJeT Mpou3BeeHa KoHpUCKalus, cM. aeno Phillips npomue
Coeounénnozo Koponescmesa, § 39). Ctathsi 6 B CBOEM YTOJOBHOM AaCIIEKTE TaK)KE MOXKET
MPUMEHSTHCS K pa3OupaTrenscTBaM, B pe3yibTaTe KOTOPBIX BBIHOCHUTCS PEIICHHE O CHOCE
JIOMa Kak CaMOBOJIbHOM IIOCTPOMKH; CYHMTAaeTcs, 4YTO Takas Mepa MOXeT ObITh
KBaJM(HULIKMPOBaHA Kak «HakazaHue» (Hamer npomus Benveuu, § 60). OqHako craThs 6 He
IpUMEHsIeTCd K pa30upareiabcTBaM O MPHUBEACHUM HaKa3aHUsS B COOTBETCTBUE C HOBBIM
YrOJIOBHBIM 3aKOHOM, CMSTYArOIIUM caHkiuto (Nurmagomedov npomus Poccuu, 8§ 50).

290. [lena o0 MCHOJHEHUH HaKa3aHUH, CBsI3aHHBIE ¢ MPOCcK0oit 006 amHucTr (Montcornet
de Caumont npomus @panyuu (peul.)), o0 yCIOBHO-IOCpOoUHOM ocBoOoxaeHuu (Aldrian
npomue Ascmpuu, pemienne Komuccum; cMm. takxke pemenne EBpomneiickoro Cyaa mno aenmy
Macedo da Costa npomus Jliokcembypea), o nepenadax B pamkax KoHBeHIMH 0 mepenaue
ocy)kICHHBIX Jull (Szabo npomus I[llseyuu (pemt), HO cM., @ contrario, Buijen npomus
T'epmanuu, 88 40-45, BBHIY 0COOBIX OOCTOSITEILCTB JeJa), WIIM O BBIAAUYE 9K3EK6AMYpbl B
OTHOIICHUH MMOCTAHOBJICHHS O KOH(UCKAIINHU, BRIHECCHHOTO HHOCTPAHHBIM Cy/I0M (Saccoccia
npomué Asecmpuu (peml.)), He MONanaloT B cdepy AeHcTBUA cTaTbu 6 B €€ YroJIOBHOM
acreKTe.

291. B nenom, mpuMmeHeHHe IITpadHBIX Mep, HEONArompusATHO BIUSIOMIMX Ha IpaBa
COOCTBEHHOCTH TpPEThbUX JIMI[ B OTCYTCTBUE  KakoOH-muOO  yrpo3sl  YrOJIOBHOTO
CyIOTPOM3BOACTBA B OTHONICHHMH HUX, HE SBISIOTCS «OIPEACIECHUEM YTOJIOBHOTO
0oOBUHEHUs» (HAJIOKEHUE apecta Ha BO3AyImIHOE cymaHO B gnene Air Canada npomus
Coeounennozo Koponescmea, myHKT 54; u3bsiTHE 30JI0TBIX MOHET B aene AGOSI npomus
Coeounennozo Koponescmea, myHKTBI 65-66). Takue Mepbl MOMINAIAIOT O] TPAXAAHCKYIO
cocTaBIsIONIYI0 cTathil 6 (mocranoBienue EBpomeiickoro Cyna no neny Silickiené npomus
Jlumewt, nyHkTsI 45-46).

292. TapanTHM CTaThU 6 B MPUHIIMIIE PACTIPOCTPAHSIIOTCS Ha OOpAIICHUs B KaCCAIIUOHHYIO
uHcTanumio (Meftah u opyeue npomus @panyuu [BI1], § 40) ¥ B KOHCTUTYIIMOHHBIN CYJ
(Gast u Popp npomus I'epmanuu, 88 65-66; Caldas Ramirez de Arrellano npomue Hcnanuu
(pemL.)) Korma 3TH WHCTAHIMU SIBJISIOTCS MPOJOJDKEHUEM COOTBETCTBYIOIIETO YTOJIOBHOTO
pa30buparenabCTBa U KOT/Ia X UCXO0JT MOKET UMETh pelliarolee 3HaUeHHe I OCYXKAEHHDIX.

293. Cratpss 6 He mpuUMEHseTcs K pa30uparenbcTBaM 10 BONPOCY BO30OHOBJICHHUS
MIPOU3BOJICTBA IO JIeTy, TaK KaK Mocje BCTYIICHUS! 0OBUHUTEIHHOTO MPUTOBOPA B 3aKOHHYIO
CUITY JINIIO, XOAATalCTBYIOIIEE O TAKOM BO30OHOBJICHHH, OOJIBIIE HE SIBISIETCS «OOBUHSIEMBIM
B MPaBOHAPYIICHUW» C TOYKH 3peHust cratbu 6 (Fischer npomue Aecmpuu (pemt.)). Ecnm
IIPOM3BOJICTBO IO JeNTy OyieT BO30OHOBIIEHO, TO HOBOE Pa30HUPaTEIbCTBO CMOXKET CUUTATHCS
WHCTaHIIUEH, paccMaTpuBarolieii 000CHOBAaHHOCTh YrojoBHOro oOBuHeHwus (Ldffler npomus
Aecmpuu, 8 18-19). B cuity Tex ke cooOpaxxeHUM, CTaThsi 6 HE MPUMEHSETCS K TPEOOBAHHIO O
BO300HOBJICHHH IMPOU3BOJICTBA IO JIENIy B CBSI3M C HaxoxjaeHueM EBpomeiickum cynom 1o
npaBam uenoBexa Hapymenuii Konsenruu (Ocalan npomus Typyuu (pem.)). OaHako eciu
HAJ30pHAsi MHCTAHIIMS BHOCUT M3MEHEHHUS BO BCTYMHBIIMM B 3aKOHHYIO CHIIy IPUTOBOP, TO
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9Ta MHCTAHIMSA TomanaeT B cdepy ACHCTBUSA yroJOBHOM cocTaBisitomied crarpu 6 (Vanyan
npomus Poccuu, 8 58).

294. Hakonen, nmyHKT 2 ctathu 6 KoHBeHIMM (TIpe3yMmmIuss HEBUHOBHOCTH) MOJKET
MPUMEHSTHCSI B OTHOIICHHUH TMOCIIEAYIONUX Pa30upaTeIbCTB MOCIE 3aBEPIICHHS YTOJIOBHOTO
paszbuparenscTBa. B ciyuasx, korja ObUIO BBIABUHYTO YrOJOBHOE OOBHHEHHE M YrOJOBHOE
CYIOTIPOM3BOICTBO  3aBEPIIMIIOCH OINpPAaBAATEIBHBIM IMPUTOBOPOM, JIUIO, SIBIISBIIEECS
CyOBEKTOM YTOJIOBHOTO pa30UpaTeNbCTBa, SIBISIETCS HEBUHOBHBIM B IJIa3aX 3aKOHA, U C HUM
HEOOXOaUMO  OOpamaTbCsi  COOTBETCTBYIOIIMM  OOpa3oM, YKa3bIBAIOIIMM HAa  €ro
HEBUHOBHOCTh. B 3TOM cMbIciie, cleqoBaTelbHO, MPE3yMIUs HEBUHOBHOCTH COXpPaHSET
JEHCTBUE TIOCIIE 3aBEPUICHUS] YTOJIOBHOTO CYIONPOU3BOJCTBA, YTOOBI 00ECIIEYUBATH B TOM,
YTO Kacaercs J000oro oOBUHEHHS, KOTOpOe He ObUIO JOKa3aHO, YBa)KEHHE K HEBUHOBHOCTHU
ykazaHHoro jmna (mocranoBinenue bombioit [Tanater EBpomnetickoro Cyna no aemy Allen
npomus Coedunennoeo Koponeecmea, myHKT 103). OmgHako B MEIAX YCTaHOBJICHHS
MPUMEHUMOCTH MTYHKTa 2 CTaThu 6 B XOJI€ TOCIEAYIONINX Pa30NpaTebCTB, 3asIBUTENb 00s13aH
MPOJEMOHCTPUPOBATh HATHUUE CBSI3U MEXKIY 3aBEPIICHHBIM YTOJIOBHBIM pa30MpaTeabCTBOM,
U TOCIEAYIOIMMH pa3ouparenscTBamu (Tam jke, nyHKT 104). Takas cBs3b, BEpOSTHO,
IPUCYTCTBYET, HalpHMep, B Cllydasx, KOrja IOocleayomue pa3oupareabcTBa TpeOyroT
paccMOTpeHHs pe3ylibTaTa MPEeAbIAYIIero YroJIOBHOTO pa3OupaTensCTBa, U, B YACTHOCTH, B
CIIy4asiX, KOrJla OHU OOs3bIBAIOT CYJ aHAJIU3UPOBATh MOCTAHOBIIEHUE IO YTOJOBHOMY JIETY;
BKIIIOYaTh B JIENIO MEPECMOTP WM OICHKY JOKa3aTEelIbCTB IO YrOJOBHOMY Jely; TaBaTh
OLICHKY YYacTHIO 3asBUTENSI B HEKOTOPBIX WM BO BCEX COOBITHSIX, JEKAIIMX B OCHOBE
YrOJIOBHOTO OOBHMHEHUS; WM JaBaTh KOMMEHTAapHH OTHOCHTEIHHO COXPAHSIONMX CHUITY
yKa3aHUW Ha BO3MOXHYIO BUHY 3asBuTens (tam xe). Caemys stomy mnoaxoxy, Cyn
MOCTAHOBUII, YTO MYHKT 2 CTAaThU 6 SBISJICS MPUMEHUMBIM B OTHOIICHUH Pa30MpPaTENbCTB O
KOMITCHCAIMK 3a cyneOHble ommOku (Ttam ke, myHKTH 106-08; cm. Takke myHKT 98 10
MOBOJTY IPYTHX MPUMEPOB, B KOTOpbIX Cya paccMaTpuBal BOPOC O MPUMEHUMOCTH ITyHKTA 2
cTathu 6).

(c) Css3b ¢ apyrumu cratbsimu KonBenuun uwiu Ilporokonamu k Heii

295. TloanmyHKT c) ctaTthu 5 § 1 mO3BOJIET JUIIATH CBOOOIBI UCKIIOYUTEILHO B paMKax
YrOJIOBHOTO Tpolecca. DTO ClelyeT U3 CaMOro TEKCTa 3TOM HOPMBI, KOTOPYIO HEOOXOAMMO
BOCIIPUHUMATh B COBOKYITHOCTH KaK C MOAIYHKTOM a), TaK U C MYHKTOM 3, 00pa3zyrouumMu
BMmecte onHo nenoe (Ciulla npomus Umanuu, § 38). CnegoBaTelbHO, MOHATHE «YTOJOBHOE
O0OBHHEHHE» TaK)KE UMEET 3HAUCHHE IS IPUMEHUMOCTH TapaHTuii ctatbu S § 1 a)uc)u b5 §
3 (cm., Hampumep, Steel u opyeue npomus Coeounénnoco Koponescmea, § 49). A Bor
pa3dupaTensCTBa MO IMOBOJY JIMIIEHHS CBOOOJBI Ha OCHOBAaHMM KaKOTO-TMOO W3 JPYIHX
MOAMYHKTOB CTaThH 5 § 1, HampuMep, O JTUIIIEHUU CBOOOIBI NYIIEBHOOOIBHBIX (ITOAIMYHKT €)),
HE TMOMAJAI0T O] ISHCTBUE YrOJOBHOM cocTaBisitomieii cratbu 6 (Aerts npomue benveuu, 8
59).

296. HecmoTpst Ha HamW4We TECHOM CBSI3M MEXAYy cTaTh€l 5 § 4 u crateéit 6 § 1,
HEO0OXOUMO MOMHMTb, YTO LIETH STUX CTaTel pa3jMuYHbl U YTO YTrOJIOBHAs COCTaBIISIOLIAS
CTaTh¥l 6 HE NIEHCTBYET B OTHOIIECHUU Pa30MpPATENbCTB, CBI3AHHBIX C MMPOBEPKON 3aKOHHOCTHU
coliepkanus noj crpaxeid. Takue pazduparenbcTBa OTHOCATCS K chepe MpUMEHEHHS CTaThU
5 § 4, BeIcTymaromicli B JaHHOM ciiydae B kauecTBe lex specialis mo oTHomieHuto k cratbe 6
(Reinprecht npomue Ascmpuu, §§ 36, 39, 48 u 55).

297. Tlonatue «Haka3zaHue» W3 cratbu /7 KOHBEHIIMHM TakKe SIBISETCS aBTOHOMHBIM
(Welch npomus Coeounénnoco Koponescmea, 8 27; mocranoBinenue bonbmioi Ilamarer
Epomneiickoro Cyma mo nmeny Del Rio Prada mpomuse Hcnanuu, nynxrsr 81-90). Cyn
MoJIaraeT, YTo OTHPABHON TOUYKOM ISl KOHCTATAllUN HAIMYHUS «HAKa3aHUS» CIY>)KUT BOIIPOC O
TOM, SIBIISICTCSI JTM HAJOXKEHUE JaHHOW Mephl CIEACTBHEM OCYXICHHUS 3a «YTOJOBHOE
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npaBoHapyuienue». [lo 3ToMy Bompocy HEOOXOAMMO NPUMEHATH TPU KpPUTEPUS,
ycraHoBneHHbIe B nene Engel (Brown npomus Coedunénnozo Koponeecmea (pei.)).

298. Haxonel, MOHATUSL «yTOJIOBHOE MPAaBOHAPYIICHUE» U «HAKa3aHHUE» TaKKe HMEIOT
3HAUEHUE U IS OnpeleeHns npuMeHuMocTH ctarei 2 u 4 Ilporokona Ne 7 (Grecu npomue
Pymwinuu, 8 81; Sergey Zolotukhin npomus Poccuu [BIT], §§ 52-57).

3. IHlonamusa «uacmuas Hcu3nv) U «CEMEUHAA HCU3HDY)

Cratbs 8 — Ilpaso na ysasicenue uacmHoil u cemMeunou Hcu3Hu
«1. Kax1p1if IMeeT MpaBo Ha YBaXKEHHE €r0 JINYHON U CEMEIHOM JKU3HH ...

2. He momyckaercsi BMEIIaTeIhCTBO CO CTOPOHBI ITyOJIUYHBIX BIACTEH B OCYIIECTBICHHE STOTO TPaBa,
3a UCKJIFOUYEHUEM CIIyYaeB, KOTJIa TAKOE BMEIIATEIECTBO MPEAYCMOTPEHO 3aKOHOM M HEOOXOJMMO B
JIEMOKPAaTUYECKOM OOIIECTBE B MHTEPECaX HAI[MOHAIBHOW 0€30MaCHOCTH W OOIIECTBEHHOTO MOPSIIKA,
OKOHOMHYECKOTO OJIATOCOCTOSIHHSI CTPaHbl, B IENAX NPEJAOTBpAIICHUS OECTOPSIKOB U
MPECTYIUICHUH, ISl OXPaHbI 370POBbSI WM HPABCTBEHHOCTH WM 3AIUTHI MPaB U CBOOOJ IPYTrHX
JIUID.

(a) Cdepa neiicrBus craTbu 8

299. YacrHas XW3HB, CEMEHAs JKU3Hb, )KWIUIIE U KOPPECTIOHJICHIIUSI — BOT TE€ UYETHIPE
cdepbl TMYHONW aBTOHOMHUH, Ha 3AIIUTy KOTOPHIX HarmesneHa ctatbs 8. Ilpuuém stu cdeps
BIIOJIHE MOTYT B3aUMHO IEpeceKaThCsi, OAHO BMEIIATEILCTBO MOXKET IOCSATaTh Cpa3y U Ha
YaCTHYIO, U Ha CEMEHHYI0 XU3Hb (Mentes u Opyeue npomus Typyuu, § 73; Stjerna npomuse
Qunnsnouu, 8 37; Lopez Ostra npomus HUcnanuu, 8 51; Burghartz npomus [llsetiyapuu, 8 24;
Ploski npomue Ionvuu, § 32).

(b) IMousTHE «4ACTHAN KUIHB»

300. McuepnbiBaromiero OINpeneieHusl MOHATUS «YacTHas >KU3Hb» HE CYLIECTBYET
(Niemietz npomus I'epmanuu, § 29). Oto mupokuii Tepmun (Peck npomue Coedunénmnozo
Koponescmea, 8 57; Pretty npomue Coedunénnoco Koponescmea, 8 61), u ciydau,
TIO/INIAIAI0NIHE TTO/ TIOHSATHE YaCTHOHM KH3HH, MOTYT OBITh PAacHpeesieHbl 0 TPEM TPYIIIIaM:
(1) dusnyeckas, ncuxooruueckasl ¥ MopajibHas HENPUKOCHOBEHHOCTD JIMIIA, (ii) ero JMYHOE
MIPOCTPAHCTBO, | (ii1) ero IMYHOCTh. Huke mpuBeneHbl TPUMEPHI TSI KaXKI0W KaTeTOPHH:

(i) dusmyeckasi, ICUXOJOrHYecKasi 1 MOPAJIbHASI HEIPHKOCHOBEHHOCTD

301. Dra kareropusi MOXeT BKJIFOYATh B ce0sl cleayronue cepsr:

— (¢usnuecKas, TICUXOJIOTHYECKasl WM MOpaibHasi HEIPUKOCHOBEHHOCTh CyObekTa (X u ¥V
npomus Huodepnanoos, § 22), BKiIOYas OKa3aHWE MEIUIMHCKON TOMOIIH H
ncuxuarpuueckue oocienoanus (Glass npomus Coedunennozo Koponescmea, 88 70-
72; X npomue @uuasnouu, nyHkt 214; Y.F. npomus Typyuu, § 33, mo moBomy
NPUHYAUTETFHOTO THHEKOJIOTHUECKOTO ocMoTpa; Matter npomue Croeaxuu, 8 64;
Worwa npomue [onvwu, § 80) m mpunymutensHor crepunuzanuu (V.C. npomus
Cnosaxuu, myHKT 154), KOTOPYIO TaK)Ke pacCCMAaTPUBAIOT B KOHTEKCTE CEMEUHOM JKU3HH;

— MCUXHYEecKoe 370poBbe (Bensaid npomus Coedunennozo Koponescmea, 8 47);

— oOpamieHue, He JOCTHUTAIOINIEE YPOBHS YKECTOKOCTH, MPEAYCMOTPEHHOTO cTaThell 3, B
CIIy4asiX BO3HUKHOBEHHS JOCTATOYHO HEOIAronpUATHBIX MOCIEICTBUN s (prU3HUeCcKOit
U MOpaJTbHOW HEMPUKOCHOBEHHOCTH (ToctaHoBieHue EBpomeiickoro Cynma mo nemy
Costello-Roberts npomus Coedunennoco Koponescmea, mnyHkrt 36). Uto KacaeTcs
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YCIIOBUHM COJEpX aHUs TOJ CTpaked, KOTOpbIE HE JOCTUTAIOT YPOBHS >KECTOKOCTH,
Tpebyemoro crartbei 3, cM. mocraHoBieHue EBpomeiickoro Cyma mo aemy Raninen
npomue DuuasHOuu, TMYHKT 63; a Takke 00 OTCYTCTBHH BO3MOXXHOCTH TPOCMOTpPA
TEJICBU3UOHHBIX MPOrPaMM BO BpeMs COJIEpP>KaHUS TOJ CTPaKeW, YTO MOXKET HUMETh
OTHOIIICHHE K JIMYHOM JKU3HHU, CM. TIocTaHoBeHue EBporeiickoro Cyma mo aeny Laduna
npomue Crnogaxkuu, MyHKT 54,

— (usnyeckas HENMPUKOCHOBEHHOCTh OEPEMEHHBIX JKEHIMMH M Bompoc abopta (Tysiac
npomueg Ionvwu, §§ 107 u 110, A. B. u C. npomus Hpranouu [BI1], §§ 244-246);
nocraHoBienue Esponeiickoro Cyna mo aeny R.R. npomus Ilonvwu, nyHkt 181); a
Takxe aomaiiHue pojasl (mocraHosienue Espomeiickoro Cyma mo memy Ternovszky
npomus Benepuu, TyHKT 22); a TaKkKe MNPEIUMIUIAHTAIIMOHHBIA JMarHo3, Korjaa
HCKYCCTBEHHOE BOCIPOHM3BOACTBO IIOTOMCTBAa M IMpepbiBaHUE OEPEeMEHHOCTH IO
MEIUIIUHCKUM TIOKa3aHUSAM SIBISIIOTCS JOMYCTHMBIMH (TIOCTaHOBIIeHHE EBporeickoro
Cyna o neny Costa u Pavan npomue Umanuu);

— 3amper Ha abopT MO MEAMIIMHCKUM H/WIIM COLMAIbHBIM MOKA3aHUAM, XOTS CTaThs 8 HE
MOYET OBITh MCTOJKOBAaHA KaK TMPEJAOCTABISIONIAs MpaBo Ha abopT (MOCTaHOBIICHHUE
bonwmoii [Tanarer EBponietickoro Cyna o neny A., B. u C. npomusé Uparanouu, TyHKTHI
214 u 216); cM. Taxxke nocranosieHue EBpomneiickoro Cyna no aeny P. u S. npomue
Ionvwu, nyHkTel 96, 99 m 111-112 (B KOTOPOM OpraHbl 3ApaBOOXPAHEHHUS HE
o0ecreynsii  CBOEBPEMEHHBIH M OeCHpensATCTBEHHBI JOCTYH K 3aKOHHOMY abopTy
HECOBEpIICHHOJNIETHEH,  OepeMeHHOCTh  KOTOpPOM  HAcTymuiaa B pe3yJbTaTe
W3HACHIJIOBAHUS, M Pa3TIacuii HH(OPMAIMIO O HECOBEPILIEHHOJIETHEN);

— (usnveckas M TCHXOJIOTHYECKAas HENPUKOCHOBEHHOCTH JKEPTB JOMAIIHETO HACHIIUS
(Hajduova npomue Crosaxuu, 8 46);

— (usnueckas HEMPUKOCHOBEHHOCTH JIWIIA, HA KOTOPOTO Harajga cras Oe3OMHBIX COOaK
(mocranoBnenue Epomeiickoro Cyna no neny Georgel u Georgeta Stoicescu npomué
Pymvinuu, nyukr 62);

— TIO3WTHBHOE 0053aTenbCcTBO [ocymapcTBa 1O cTatbe 8 0 3ammre (PU3HUECKOU
HENIPUKOCHOBEHHOCTH JIUI[Aa MOXET PACHpOCTPAHATHCS Ha BOMPOCH], HMEIOIIUE
OoTHOmIeHHEe K A(QPEKTUBHOCTH  YrOJOBHOTO  paccienoBaHus  (TIOCTAaHOBIICHHE
Esponeiickoro Cyna o geny C.A4.S. u C.S. npomueé Pymoinuu, myHKT 72);

— (¢usnuecKas HEMPUKOCHOBEHHOCTh PEOCHKA, CTaBIIEro >KEPTBOW HACHIIHUS B IIKOIE,
MOYKET IMOAIAATh MOJI JCWCTBUE CTAThH 8; OHAKO 3asBICHUS O HACHIIUH JIOJDKHBI OBITH
KOHKPETHBIMHU U TIOJIPOOHBIMU B OTHOIIICHUH MECTa, BPEMEHH U XapaKTepa 00 KaTyeMbIX
nerictBuii (moctanosieHue EBpornetickoro Cyma mo aeny Purdevié npomus Xopsamuu,
nyHkT 118);

— TI0JIOBasi NPUHAICKHOCTD (B. npomus @panyuu, §§ 43 a 63), B TOM 4KCIIe U IPABO JIHII,
CMEHUBILIUX TIOJ OIEPAllMOHHBIM IyTéM, Ha ropunudeckoe npusHanue (Christine
Goodwin npomus Coedunénnozo Koponescmsa [BI1], § 77);

— monoBas opuentanus (Dudgeon npomus Coeounénnozo Koponescmsa, 8 41);

— monoBas ku3Hb (ibidem; Laskey, Jaggard u Brown npomus Coedunénrno2o
Koponescmea, 8 36; A.D.T. npomus Coeounénnoco Koponescmsa, 88 21-26; Mosley
npomue Coedunennozo Koponescmea, nyukr 71);

— TMpaBO Ha YBaXCHHE BBHIOOpPA CTAHOBUTHCS WM HE CTAaHOBUTHCS POIHWTEIEM B
reHeTHYecKoM cmbicie (Evans npomug Coedunénmnozco Koponescmsa [BII], § 71),
BKJTIOYAsi IPaBO BEIOMPATH YCIOBUSI M OOCTOSATENBCTBA, MIPH KOTOPHIX JIUIIO CTAHOBUTCS
ponutenem (Ternoszky npomue Benepuu, § 22, 1o oBOy JOMAITHUX pOJIOB). Bripouem,
Cyn ocTaBWII OTKPBITHIM BOIIPOC, MOMAIAET JIU OTACIHHO B3SITOE NMPABO HA YCHIHOBIICHUE
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B cepy aeiicTBus cTaTbu 8, MPU ATOM MPHU3HAB, YTO MPABO OJAMHOKOIO JHIla Ha
MOJlyYeHUE pa3pelIeHuss Ha YCHIHOBIEHHE B COOTBETCTBUUM C HAIMOHATHHBIM
3aKOHOJIaTeILCTBOM HAXOAMTCS «B Tpezenaxy» cratbu 8 (E.B. npomus @panyuu [BII],
§§ 46 u 49; cMm. Takke TO MOBOJY MPOIEIYPhl OCTYyNa K ycbiHOBIeHHIO, SChwizgebel
npomus Illgetiyapuu, § 73). KoOHBEHIMS HE TapaHTHPYET JIMIY, YCHIHOBHUBIIEMY
pebEHka, mpaBa Ha TpeKparieHue AecTBus ychiHOBiIeHUs (Gotia npomus Pymvinuu
(peur.));

JIESATEeTLHOCTB, SBIISIONIASICS MO CBOEH MPUPO/Ie MPOPECCHOHATHPHON MM KOMMEPUYECKOU
(Niemietz npomuse I'epmanuu, 8 29; Halford npomus Coeounénnozo Koponescmea, 8 44,
Ozpinar npomus Typyuu, § 46; Oleksandr Volkov npomue Yrpaunol, mynktsr 165-167;
Michaud npomus ®@panyuu, myHKT 91; a Takxke mocraHoBieHue bomnbmioi I[lanaTer
EBponeiickoro Cyna no neny Gillberg npomue Illeeyuu, nynkt 74, B koropoMm bosbias
[Mamara mpuma K BBIBOJY, YTO OCYKIEHHE 3asBUTENS B YrOJOBHOM TOpSIKE 3a
3710yNOTpeOeHHE JTOJDKHOCTHBIMU OOS3aHHOCTSIMHM, BBUAY HEHUCIOJIHEHHS MM CBOUX
JOJKHOCTHBIX 00513aHHOCTEH B KaueCTBE FOCYAAPCTBEHHOTO CITYKAIETro, HE TO/Ia1aeT
0J1 ICHCTBHE CTaThu 8);

OTpaHWYEHUS Ha JIOCTYI K psAxy mpodeccuit wim npu npuéme Ha padoty (Sidabras u
Dziautas npomue Jlumewt, 88 47-50; Bigaeva npomuse I peyuu, 88 22-25);

HEKOTOpBIC TIpaBa WHBAIUIOB: CTaThs & ObUIa TpH3HAHA MPUMEHUMOW B Jene 00
00s13aHUM YEIOBEKa, MPU3HAHHOTO HETOTHBIM K BOCHHOW CIY)XOe, 3aIlaTHUTh HAJIOT Ha
ocBoOoxkaeHue oT cuyx0bl (Glor npomus I[lsetiyapuu, § 54), ogHAKO TPaBO
OTIBIXAOIIETO HAa MOPE HMHBAJIHIA MOJYYHTh TEXHHYECKYIO BO3MOXKHOCTH JOCTYIa K
IUBDKY HE MOJINANIO MOJA 3aluTy crateu 8 (Botta npomus Umanuu, § 35). Cm. Takxke
pemenue Espomelickoro Cynma mo apeny Zehnalova u Zehnal npomue Yexuu,
Kacaroleecss OTCYTCTBUSL Yy JHUI[ C OrPAaHUYCHHBIMH BO3MOXKHOCTSMH JOCTYyIa B
OOIIECTBEHHBIC 3/I1aHUS, B KOTOPOM UMEIl MECTO HEJIOCTATOK JIOKA3aTeIbCTB HETaTUBHBIX
MOCTIEACTBUIA NIl JIMYHOCTHOTO POCTa WM CIHOCOOHOCTH BCTYIATh B OTHOIIEHUS C
Ipyrumu nuiamu; u pemienue Espomneiickoro Cyna no aeny Molka npomus Ilonvwiu, B
kotopoM Cya He UCKIIOYHI BO3MOXKHOCTH TMPUMEHHMOCTH CTaThu 8 B CBSI3H C
OTCYTCTBUEM YCIIOBUH;

BONPOCHl MOrpeOeHusl yCOMIIMX YJEHOB CEMbU, KOTJa CTaThid § Takke MPUMEHHMA,
npuuém Cyj, mopoi, He YTOUHSET, OTHOCUTCS JIM BMEIIATEILCTBO K MPaBy HA YBaXKCHHE
YAaCTHOW WJIM CeMEMHOM ku3HU. [IpuMepsl: murtenbHas 3aepKKa CO CTOPOHBI BIacTen
B BbljIaue Teja peOEHKa Mociie MpoBEeACHUsI BCKPBITUS (TOCTaHOBIeHUEe EBporeiickoro
Cyna no neny Pannullo u Forte npomus ®panyuu, myHkT 36); oTKa3 B Ipocbde O
Nepe3axopoHEHNH ypHBI C TMpaxoM CyOpyra 3asBUTEIbHUIBI (TIOCTAHOBIECHUE
Esponeiickoro Cyna no aeny Elli Poluhas Dédsbo npomus Illeeyuu, myHKT 24); BOIpoC
0 TOM, WuMela JM MaTb TMpaBO MPUCYTCTBOBATh HA IOXOPOHAX CBOETO
MEPTBOPOXKAEHHOTO peOEHKa W OpraHu30BaTh LEPEMOHHIO, a TaKKe BOMPOC O
HaJJIeXKAlleM TPAHCIOPTHOM CpEJICTBE, MCIONb3YEeMOM JJisi TEPEeBO3KH OCTaHKOB
(mocranoBnenune Emponeiickoro Cyma mo neny Hadri-Vionnet npomus Illseiiyapuu,
NYHKT 52); a TakXe peIIeHHe HEe BbIAaBaTh Teja IOKOWHBIX YJIeHAM HX CeMel
(mocranoBnenue Epomneiickoro Cyna no aeny Maskhadova u opyeue npomus Poccuu,
nyHkThl 208-212; moctanoBnenne EBponeiickoro Cyna mo aeny Sabanchiyeva u opyeue
npomué Poccuu);

OTCYTCTBHME YETKHMX MOJIOKEHUN 3aKOHOJATENbCTBA, MPEIyCMATPUBAIOIINX YrOJOBHYIO
OTBETCTBEHHOCTh 32 TalHYI0 CHhEMKY OOHa)XK€HHOro pebeHKa B clyyae, Korja y
rocy/lapcTBa HMEETCS TO3UTUBHOE O0O0S3aTENbCTBO MO OOECMEYCHHIO HaIH4us
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JOCTAaTOYHBIX TIOJOXKEHHH B YroJIOBHOM IpaBe (mocraHoBicHue boubmioi Ilamarer
Esponeiickoro Cyna o aeny Soderman npomus I[llseyuu, nynkt 117);

— 00s3aTenbCTBO TO OOECICUCHHUIO TMOJIYUYCHHUsl 3asABUTEISIMH BaXKHON WH(OpMAIUH,
MO3BOJIAIONIEH UM OLIEHUTh BO3MO>KHBIE PUCKH JIS 37J0POBbS U JKU3HU (TIOCTAaHOBJICHUE
Esponeiickoro Cyna o neny Vilnes u opyeue npomue Hopesezuu).

(ii) JImunoe mpocTpaHCcTBO

302. Dra xareropusi MOXeT BKJIFOYATh B ce0sl cleayronue cepsor:

— TpaBO JHUIAa Ha COOCTBEHHOE u300paxkeHne u (Qororpaduu (MOCTAaHOBICHUE
EBponeiickoro Cyna mo neny Von Hannover npomus I'epmanuu, myHKTH 50-53;
nocranosienue EBpomneiickoro Cyna mo neny Sciacca npomue Hmanuu, myHKT 29;
noctaHoBienne EBpornetickoro Cyma mo neny Reklos u Davourlis npomue [ peyuu,
nyHKT 40; mocranoBinenue bonbmoi Ilamater EBpomeiickoro Cynma mo agemy Von
Hannover npomue I'epmanuu (Ne 2), nyuktsr 95-99);

— penyranus pusznueckoro ymia (mocranosienne Epponerickoro Cyna o neny Chauvy u
opyeue npomus @Ppanyuu, myHKT 70; mocranosienue Epomeiickoro Cyna mo nemy
Pfeifer npomue Aecmpuu, nyHkT 35; mocraHoBienue EBpomeiickoro Cyna mo npemy
Petrina npomue Pymwinuu, nyHKkT 28; nocranosnenue Eppomnelickoro Cyna mo nemy
Polanco Torres u Movilla Polanco npomus Hcnanuu, nyHkt 40) u decThb
(mocranoBnenne EBpomeiickoro Cyma mo aeny A. npomus Hopeeeuu, nyHKT 64). CM.
nocrtanosienue EBponeiickoro Cyna no neny Putistin npomué Ykpaunvl, B KOTOPOM
Cyn cdyen, yTo pemyTanusi TOKOWHOTO 4I€HAa CEMbH JIMIA MOIJIA, MPHU OIpeIeIeHHbIX
OOCTOSITENTLCTBAX, BIUATh HA JIMYHYIO JKU3Hb M JIMYHOCTh YKA3aHHOTO JIWIA, TPH
YCIIOBUH, YTO MMEJACh JOCTATOYHO TECHAsl CBSA3b MEXKIY YKa3aHHBIM JIMIIOM MU OO0IIen
penyrarueit ero cembr. Ho Helb3si cChUIAThCS HA CTAThIO § B IENAX JKAIOOBI HA yIIepO
pernyTanuu, KOTOPBI SBISIETCS MPEACKa3yeMbIM MOCIEICTBUEM COOCTBEHHBIX JEUCTBUN
3asBUTENS (CM., cpedu npouezo, noctanorienue Eppomnetickoro Cyna mo aeny Sidabras
u DZiautas npomue Jlumewvl, myHKT 49; noctanoBienue EBpomeiickoro Cyaa mo aemy
Mikolajova npomus Cnoeaxuu, nyHKT 57; mocraHoBienne bonpmoit IlamaTs
Espomneiickoro Cyna o neny Gillberg npomus [llseyuu, nyHkt 67);

— (aiipl UM TaHHBIE JTUYHOTO WJIM OOIIECTBEHHOIO XapakTepa (HarmpuMep, CBEISHHUS O
MOJUTUYECKON NESATETLHOCTH JIMIA), COOpaHHbIE U XpaHUMBIE CIy)0aMu 0€30M1aCHOCTH
WM APYTUMU TOCYIapCTBEHHBIMU OpraHamMu BiacTu (moctanoBieHue bombmioit [Tanarsr
EBponeiickoro Cyna no neny Rotaru npomug Pymeinuu, myHKTH 43-44; ocTaHOBIICHUE
bonbmioi ITanater EBponelickoro Cyaa no neny Amann npomus Lllgeiiyapuu, yHKTBI
65-67; mocranosnenue Epomneiickoro Cyna mo apeny Leander npomus I[llseyuu,
nyHKT 48). Kacarensno npoduteir [JHK, 06pa3iioB KjIeTOK M OTIIEYATKOB MAJbIIEB, CM.
noctanoBienue bonwmoit [Manatel EBponelickoro Cyna no neny S. u Marper npomueé
Coeounennoeo Koponescmea, myHKThl 68-86, oqHAKO JEHCTBHE ATOTO TOJIOXCHHUS HE
00s13aTeNIbHO pacHpocTpaHseTcss Ha B3sATHEe M XpaHeHue npoduneit [THK ocyxaeHHBIX
MPECTYHUKOB /i  BO3MOXKHOTO  KCIOJNB30BaHHS B  OyAyIIMX  YrOJOBHBIX
cynonpousBoacTBax (pemenue EBponeiickoro Cyna mno neny Peruzzo u Martens
npomus [ epmanuu, yHKTsl 42 1 49). UTo KacaeTcs BHECEHHUSI B HAllMOHAJIBHYIO 0azy
JUI, COBEPIIMBIIUX TPECTYIUICHHUS CEKCyaJbHOTO XapakTepa, CM. IIOCTAaHOBIICHUE
EBponeiickoro Cyna o neny Gardel npomue ®panyuu, nyHkt 58; u 06 oTcyTcTBUH
rapaHTUil B OTHOIIGHWU COOpa, XpaHEHUS W YJAICHHUS OTIEYATKOB MANIBIIEB JIHII,
MO/I03PEBAEMBIX, HO HE OCYXJCHHBIX 3a TPECTyIUJICHUS, CM. IOCTaHOBJICHUE
EBpomneiickoro Cyna o neny M.K. npomus @panyuu, myHKT 26;
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nHpopManus o 370poBbe Juna (Hanpumep, uHbopmarus o BUY-undunmpoBanuu:
nocraHosienue EBpomneiickoro Cynma mno neny Z. npomug Q@uuianouu, TyHKT 71;
nocranoBieHue EBporneiickoro Cyaa no aeny C.C. npomus Hcnanuu, myHKT 33; unu
PenpoayKTUBHOM criocoOHOCTH: moctaHoBieHne EBpormeiickoro Cyna no neny K.H. u
opyeue npomue Cnoeaxuu, TyHKT 44), a Tak)Ke CBEIEHUS O PHUCKaxX Uil 3J0pPOBbS
(mocranoBnenue Esponeiickoro Cyna no aeny McGinley u Egan npomug Coedunennozo
Koponescmesa, nynkt 97; nocranosnenue EBponetickoro Cyna o neny Guerra u opyaue
npomué Umanuu, nyskt 60);

Ha/130p 3a oOIIeHneM U TeneOHHBIMU MEeperoBopamMu (mocraHoBieHre EBporneiickoro
Cyna mo neny Halford npomuse Coeounennoco Koponescmea, nyHKT 44; pemieHue
EBpomneiickoro Cyna no neny Weber u Saravia npomug I epmanuu, TyHKTHI 716-79), XOTS
U He 00s13aTeIbHO C PUBJICUYCHHEM CEKPETHBIX areHTOB (TIOCTaHOBJIeHNE EBporelickoro
Cyna mno pneny Liidi npomue Ilseiyapuu, uyHKT 40); coxpaHeHHE CBEICHUIA,
MOJTYYEHHBIX MyTeM TalfHOTO HAOJI0IeHNs: HapylieHue (mocrtanoBjaeHue EBponeiickoro
Cyna o neny Association 21 December 1989 u opyeue npomus Pymvinuu, nynkt 115);

BUJICOHAONIOICHHE B  OOIIECTBEHHBIX MECTax C 3alUChlo, COXPaHEHHEM U
MocyenyomuM oOHapooBanreM HMH(popManuu (moctaHoBieHue EBporeiickoro Cyna
o neny Peck npomus Coedunennoco Koponescmea, nyHkTbl 57-63);

HaGHIO,Z[eHI/Ie 3a JIMIOOM IIpU IMOMOMIN CHyTHHKOBOﬁ CUCTCMblI HaBHI'allUM, a TaKXKC
00paboTKa W HCIOJIL30BAaHHWE TOJYYCHHOW B pe3ysbTare HaOmoaeHus uH)opMauu
(mocranosnenne EBponeiickoro Cyna o aeny Uzun npomus I epmanuu, myHKT 52);

BUjicoHaOMI0IeHne padoTonatens 3a coTpyaHukoM (pemenue EBpormeiickoro Cyna mo
neny Kopke npomue I'epmanuu, KacaTelbHO KaccHpa CylepMapKeTa, II0103pEBaeMOoro B
BOPOBCTBE);

MMOCTAHOBKA HAa YyYeT B MOJIMIUU M HAOMIOJeHHE 3a (U3MUYECKUM JIUIIOM BBHUJIY €rO
y4acTHs B MPaBO3AIIMTHON opranu3anuu (mocranoieHue Espomneiickoro Cyma no nemy
Shimovolos npomué Poccuu, myHKT 66).

(iii) JIMuHOCTH M JIMYHAST ABTOHOMHUS

303. DTta Kareropusi MOXET BKIIIOYATh B CeOsI CIEayIONINe Chephl:

NpaBo Ha JIMYHOCTHOE Pa3BUTHE U JIMYHYIO aBTOHOMHUIO (TIOCTaHOBIIEHUE EBporelickoro
Cyna no neny Pretty npomue Coedunénnozo Koponescmea, nynktsl 61 u 67, no noBoay
pemeHusl nuna u30ekaTh TAaKOTO KOHIA JKU3HHM, KOTOPBIA MPEICTABISETCS €My
HEJOCTOMHBIM W MYYUTENbHBIM), YTO, OJHAKO, HE BKIOYACT JIFOOYIO OOIIECTBEHHYIO
JeSITeIbHOCTh, KOTOPOH JIMIIO XOTENO0 OBl 3aHUMAaThCS BMECTE C APYTUMH JIHIIAMHU
(HampuMep, OXOTy C TOHYMMH Ha IUKHUX MIIEKONMUTAIONIUX, pelieHue EBpomeiickoro
Cyna mo neny Friend u Countryside Alliance u opyeue npomueé CoeOunHénnoco
Koponescmesa, nyukrsl 40-43). HecMoTpst Ha TO, 4TO CTaThsl 8 rapaHTHUPYET 3aILUTY
buznveckuM Hmam B cdepe, B paMKax KOTOPOH OHHU MOTYT CBOOOJHO CTPEMHTBCS K
Pa3BUTHIO U peaju3alliid CBOCH MHIMBUAYalbHOCTH (Briiggemann u Scheuten npomus
I'epmanuu, pemenne Komuccuu), oHa HE OrpaHMYEHA MepaMd BO3JICHCTBHS Ha JIUII
JIOMa WJIM B YaCTHBIX BIAJCHHSIX: CYIIECTBYET 30HA B3aMMOJCHCTBHUS MEXKIY JIMIIOM U
JIPYTUMH JIUIAMH, JaKe B MyOJIMYHOM KOHTEKCTE, KOTOpask MOXET IMOANAAaTh MO
MOHSITHE JIMYHOW >Xu3HM (mocTaHoBieHue EBpomeiickoro Cyma no meny P.G. u J.H.
npomue Coedunennozo Koponescmea, nynktol 56-57);

IpaBo JMIA peliaTh, KakuM o0pa3oM M KOrjJa JOJIKHAa OKOHYUTHCS €ro KU3Hb, MPHU
yCJI0BUH, UTO OHO 6y;[eT B COCTOSAHHU CBOGOI[HO BBIPA3UTH CBOIO BOJIIO HA 3TOT CuéT u
MPEANPUHSITL COOTBETCTBYIOIMUE JeicTBHs (rmoctaHoBiaeHue EBpomeiickoro Cyma 1o
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neny Haas npomue [llsetiyapuu, nyaktr 51; mocranosnenue EBpomneiickoro Cyma 1o
neny Koch npomue ['epmanuu, myHKT 54, B KOTOpBIX cTaThsi 8 KOHBEHIIMHM MOXKET
BKJIIOUATh IPaBO Ha CyIeOHBIA MepecMOTp Jake B cilydae, B KOTOPOM YKa3aHHOE
MaTepHalbHOE MPABO €IIe HE YCTAaHOBJIECHO);

— HEJOBOJILCTBO  3asBHUTENCH  CYIIECTBOBAHWEM HOPMATHUBHOTO OTPAaHUYCHHS UX
CIIOCOOHOCTH  BBIOMpATh, TPHU KOHCYJIBTAIMM CO CBOMMH BpadyamH, CIIOCOO
MEIMKAMEHTO3HOTO JICUCHHSI C LIEIBbI0 BO3MOXHOTO MPOUICHUS XKHU3HH (IIOCTAHOBIICHHUE
Esponeiickoro Cymaa mo aeny Hristozov u opyeue npomue Boneapuu, myHkt 116);

— T1paBO Ha MoJiyueHHWE HH(GOPMALMU B LEIAX BBIACHEHUS MPOUCXOXKACHUS JULA U
JUYHOCTEeW ero poaurteneil (mocranomienue Empomeiickoro Cyma mo apemy Mikuli¢
npomus Xopsamuu, yHKT 53; noctaHoBienne bonpioi [Tamater EBponeiickoro Cyna
no neny Odievre npomueé ®panyuu, TyHKT 29); KacaTeNbHO H3BATHS JOKYMEHTOB,
HEOOXOUMBIX ISl YIOCTOBEPEHUS TUYHOCTH, CM. nocTaHoBienne EBponeiickoro Cyna
no ney Smirnova npomueé Poccuu, myHktsl 95-97,

— OTCYTCTBHE BO3MOXXHOCTH y peO€HKa, OCTABICHHOTO TIPU POXKACHUU, TIOTYIUTH TOCTYI
K nH(pOpMaIuu, He pacKphIBAIONIEH JIMYHOCTh, Kacarolehcs ero (ee) MpOorCXO0KICHUS
WIH pa3TialleHus JHYHOCTH ero marepu (mocranosnenue EBpomnetickoro Cyna mo aemy
Godelli npomus Umanuu, nyskt 58);

— OpauHblii cTaTyCc JIMYHOCTH KaK HEOThEeMJIEMas YacTb €ro WIM €€ JUYHOM Win
colMaIbHOM HMIeHTUYHOCTH (moctanoBineHue EBpomeiickoro Cyna mo geny Dadouch
npomue Manvmot, nyHkT 48);

— olpejAeNeHUE TMOJNIOKEHUM IMpaBa, pPETIAMEHTHUPYIOIIMX OTHOLIEHUS OTHa C €ero
npeanonaraeMpiM — peOeHKOM — (Hampumep, B OTHOLIGHWH pa3OupaTenscTBa 00
ocTlapuBaHUMU OTIIOBCTBA, CM. TocTaHoBieHne EBponetickoro Cyna mo meny Rasmussen
npomus /lanuu, nyHKT 33; pemenue EBpomneiickoro Cyna mo neny Yildirim npomus
Ascmpuu; moctanoBnenue Espomneiickoro Cyna no neny Kruskovié npomue Xopsamuu,
nyHKT 20; mocranoBienne EBponeiickoro Cyna mo neny Ahrens npomug I'epmanuu,
nyHKT 60);

— ATHUYECKas MpHHAIEKHOCTh (moctanoBienue bombmoit [lanarer EBponetickoro Cyma
no aeny S. u Marper npomug Coeounénnoco Koponrescmsa, myHkT 66; mocraHoBieHHE
EBponeiickoro Cyma mo aeny Ciubotaru npomus Mondoevl, TyHKT 53) W TpaBo
peICTaBUTENeH HallMOHAJIbHBIX MEHBIIIUHCTB Ha COXpaHEHHue cBoeit
caMOMJACHTU(UKAIIMY ¥ Ha BEJACHUE YaCTHOW M CEMEWHOW XU3HH B COOTBETCTBHH CO
cBOCH coOcTBeHHOW Tpamunuen (mocranomienue bomnbmioi Ilamater EBpomneiickoro
Cyna o neny Chapman npomus Coedunénnozo Koponeecmea, myHKT 73); B 4aCTHOCTH,
a1000€ OTpULIATENIBHOE CTEPEOTUITHOE MPEACTABIEHHWE O TpYyMNe, MPU JAOCTHXKEHUU
OTIPEICIEHHOTO YPOBHS, CIMOCOOHO BIHATH HA OIIYIICHWE WIACHTHYHOCTH TPYMIBl U
YYBCTBO CAMOYBa)XKCHUSI U YBEPEHHOCTH B ceOe WICHOB Takol rpymmbl. IMEHHO B 3TOM
CMBICJIE OHO MOJKET CYHTAThCS BIUSIONUM HA JIMYHYIO JKU3Hb UICHOB TPYIIIBI
(mocranosnenue bonpmoit ITamater EBporetickoro Cyna no aeny Aksu npomus Typyuu,
nyHKThI 58-61);

— CBEACHHS O IMYHBIX DPEITUTHO3HBIX M (PUIOCOPCKUX YOESKIEHUSX (TOCTAaHOBICHUE
bonbmoit lanater EBponeiickoro Cyna no aeny Folgere u opyeue npomus Hopeezuu,
nyHKT 98);

— TMpaBO Ha YCTAHOBJEHUE U PA3BUTHUE OTHOIICHHH C IPYrUMHU JIOJbMH U BHEIIHUM
Mupom (mocranoBieHue Empomeiickoro Cyna mo neny Niemietz npomue [ epmanuu,
nyHKT 29);
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— 3ajepkaHue M OOBICK JIMIla B OOIIECTBEHHOM MecTe (mocTaHoBieHue EBpomelickoro
Cyna no neny Gillan u Quinton npomus Coedunennozo Koponescmea, myHkTbl 61-65);

— 00bICK M W3BsATHE MMYyHIecTBa (moctanoBinenue EBpomneiickoro Cyna mo nemy MclLeod
npomus Coedunénnoco Koponescmea, nmyHkT 36; moctaHoBnenue EBpomeiickoro Cyna
no aeny Funke npomué ®@panyuu, nyHkt 48);

— CcoIMajbHAas CBSI3b MMMUIPAHTOB C OOIIECTBOM, B KOTOPOM OHHU MOCTOSIHHO MPOXKHBAIOT,
HE3aBUCHMO OT HaJW4usi WU OTCYTCTBHUSI «CEMEHHOW >KU3HM» (TOCTaHOBJIECHUE
Bonbmoii [Manarsr Esponeiickoro Cyma no neny Uner npomus Hudepranoos , myHKT
59); mocranosnenue Espomeiickoro Cyma mo geny A.A. npomus Coedunennozo
Koponescmea, nynkr 49);

— 3amIpeT Ha BbE3J M TpaH3UTHOE nepemenieHue no llBeinapuu, KOTOpHI OB HATOXKEH
Ha 3asBUTENS B PE3yNbTaTe BHECEHUsS €ro HMMEHU B CIUCOK, IPWIATaeMblil K
denepanbHOMY MOCTAHOBJICHUIO O JBMKEeHUU «Tamuban» (mocraHoBICHHE bBosbInoi
[Manater EBporneiickoro Cyma o neny Nada npomus [llsetiyapuu, mynktsr 163-166);

— 3arps3HEHHE OKpYXKaIoIllel cpesbl, KOTOPOE MOXKET OTPa3UThCS HAa CaMOUYBCTBUU WITU
KoMQOopTe JuIa, a TaKKe JUIINTh €ro BO3MOXKHOCTH IOJIb30BaThCS CBOUM KHIIUIIIEM,
OTPHUIIATEIIFHO CKa3aBIIUCh B UTOTE HAa €0 YaCTHON M CEMEHHOM XKU3HU (ITOCTAaHOBIICHHUE
EBpomnetickoro Cyaa no neny Lopez Ostra npomué Hcnanuu, yHKT 51; mocTaHOBIEHUE
EBponeiickoro Cyna no aeny Tatar npomue Pymwvinuu, TyHKT 97), WM CUIBHBIN 3amax
CO CBAJIKM OTXOJOB, PACIOJIO)KEHHOW HEHAJIeKO OT TIOPbMBbI, MPOHUKAIOUINHA B KaMepy
3aKJIIOYEHHOT0, KOTOPask Ha MPOTSHYKEHUN HECKOJBKHX JIET CIYXKHUT eMy €JUHCTBEHHBIM
«OKU3HEHHBIM IPOCTPaHCTBOM» (moctaHoBieHue EBponeiickoro Cyna no neny Branduse
npomué Pymeinuu, myHKTHI 64-67), W 1IyMOBOe 3arpsi3HEHHE (TIOCTAHOBIICHHE
EBpomneiickoro Cyna no neny Deés npomueé Benepuu, nyHkTel 21-24, nemo o myme c
aBTOTpacchl; mocranoBiaenue EBpomnetlickoro Cyma mo neny Mileva u opyeue npomug
boneapuu, nynktel 97, n1e10 0 KOMIBIOTEPHOM KIy0e M CO3/J1aBaéMOM UM IIIyME B
MHOTOKBapTHPHOM JIOME);

— TPOU3BOJIBHBIA OTKa3 B IPa)JIaHCTBE MPHU OMNPEIEIEHHBIX 00OCTOSATENbCTBAX, HECMOTPS
Ha TO, YTO MPaBO MOJYUYEHUS] KOHKPETHOTO TPaXJaHCTBA HE TapaHTUPOBAHO CaMO IO
ceoe Konpenmnueii (pemenue Espomeiickoro Cyma mo neny Karassev npomug
Qunisnouu), 1 HECOOIOICHHE 0053aTEILCTBA MO0 PErYJIMPOBAHUIO MECTa KHUTEIbCTBA
JINLI, «MCKITFOUYEHHBIX» U3 CIIHUCKOB MOCTOSIHHBIX JKHUTeNeH mocie nonydenus CioBeHuen
He3aBucuMocTH (noctaHosienue bonbmioii [lanarsr EBponetickoro Cyna no neny Kuric
u opyeue npomus Cnosenuu, myHkt 339);

— ums u hamunus 3asButens (pemenue Epponerickoro Cynma mo neny Mentzen npomug
Jlamsuu; nocranosiienne EBpomneiickoro Cyna no aeny Burghartz npomus llsetiyapuu,
nyHKT 24; nocranosienue EBponeilickoro Cyma mo aeny Guillot npomus ©@panyuu,
nyHKTHI 21-22; moctanoBnenne EBponetickoro Cyna mo neny Giizel Erdagoz npomue
Typyuu, nyskt 43; noctanosienue EBponeiickoro Cyna no aeny Losonci Rose u Rose
npomus lllsetiyapuu, myHKT 26; moctaHoBienrne EBpomneiickoro Cyna o aemy Garnaga
npomug Yxpaunol, yHKT 36).

(c) IlousTHE «cCeMeIHAN KU3Hb»

304. Cemeiinas ®Hu3Hb — 3TO aBTOHOMHOe moHsATHe (Marckx npomue benveuu, TOKian
komuccur, § 69).IToaToMy BOmpoCc 0 HAMMYUM WM OTCYTCTBHHM «CEMEWHOM >KM3HU» — ITO
BOMPOC O (hakTax, OTBET HA KOTOPHIA 3aBUCUT OT PEAbHOTO CYIIECTBOBAHUS HA MPAKTHKE
Omm3kux JMYHBIX oTHomeHud (K. mpomus Coeounénnoco Koponeecmea, penieHue
Komuccun). Ilpu oTcyTcTBUM I0pUAMYECKOr0 NMpHU3HAHUS ceMeiiHol xu3Hu Cyxa uccienyer
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dakTHyecKkue ceMeiHbIe CBS3H, TAKUE KaK COBMECTHOE MpOXKUBaHUE 3asBUTENeH (Johnston u
opyeue npomus Upnanouu, § 56). Cpeau apyrux (HakTopoB paccCMaTpUBAIOTCS AIUTEIBHOCTh
OTHOIIEHMHA M, €clu peub UAET O mape, Halnuyue OoOIUX JAeTed Kak MOATBEp)KIECHUE
CYIIIECTBOBAHMS MEXJIy OSTHMHU JHMIIAMH B3aUMHBIX o00s3arensctB (X, Y u Z npomus
Coeounénnozo Koponescmsa [BIl], § 36). B mocranoBnenun mno nemny Ahrens npomue
T'epmanuu, mynakt 59, Cyn He yCTaHOBWII HAIMYKE (hakmuueckol CeMEHHOM KU3HU B CIydae,
KOI'Jla OTHOIICHHS] MEKy MaTepbIO U 3asiBUTENIEM 3aKOHYMINCH IPUMEPHO 3a TOJ] 10 3a4aTHs
pebeHKa, U MOCIeAYIONUEe OTHOIICHUSI HOCHITU UCKITFOYUTEIFHO CEKCYalIbHBIN XapakTep.

305. HMcuepnbiBaromero ONpEACICHUs TOHATHS CEMEHHOW »W3HM HE CyliecTByeT. B
cBoelt mpaktuke Cy BKIIOYaAT B 3TO MOHSATUE CIIEAYIONINE 3JIEMEHTHI:

(i) Tpaso craTh poauTeeM

306. Tak ke Kak M «4acTHas >KU3HbY», MMOHIATHE «CEMEIHAas >KU3Hb)» BKIIIOYACT MPaBO Ha
YBa)XCHHE pELICHUS CTaTh TeHeTudeckuMm poauteneMm (Dickson npomus Coedunénmozo
Koponescmsa [BI1], § 66). Takum o6pa3om, mpaBo mapsl Ha oOpalleHre K BCIOMOTaTeIbHbIM
PENpOAYKTUBHBIM TEXHOJIOTHSIM MOMAIAIOT B cpepy NEeHCTBUS CTAThU 8, MOCKOJBKY SIBISIETCS
OJTHUM U3 BBIPAKCHHI YaCTHON U ceMeitHou xu3uu (S.H. u opyeue npomue Ascmpuu, 8 60).
OnHako TOJIOKEHHST OTACIBHO B3STOM CTAaThU 8 HE TapaHTHPYIOT IpaBa Ha oOpa3oBaHHE
CEMbH WM TIpaBa Ha ycbiHOBICHHUE (E.B. npomus @panyuu) [BIT]).

(ii) OTHocHTeNBLHO HETEi

307. BzaumHOE OCYIIECTBIEHHWE POIUTENIEM W pPeOSHKOM IpaBa Ha OOIIEHHE IPYr C
JIPYTOM SIBIISIETCS OCHOBOTIOJNIATAIOIINM ACIIEKTOM «CEMEHHOW JKU3HM» B 3HAUEHUU CTaThH 8
KonBenmuu (cM., cpeau mpoYnx UCTOYHUKOB, TocTaHoBiieHne EBponeiickoro Cyna mo aemy
Kutzner npomue I'epmanuu, myHkT 58; mocranoBnenue Epponeiickoro Cyna no gemy Monory
npomue Pymvinuu u Benepuu, nynkt 70; nocranosienne EBporneiickoro Cyma mo aeny Zorica
Jovanovi¢ npomue Cepbuu, nyHkT 68).

308. EctectBeHHast CBA3b MEXAy MaTepbio U €€ pedéukom (Marckx npomus benveuu, 8
31; Kearns npomueé ®@panyuu, 8 72).

309. PebEHOK, pOXIEHHBIH B OpavyHOM COI03€, ABTOMATHYECKH CTAHOBUTCS YaCThIO
CEMEHHBIX OTHOIICHHUU, MOITOMY C MOMEHTA POXACHHWS M B CHUIY OIHOIO UMb (akKra
POXIEHUS MEXTy peOEHKOM M €r0 pOAUTENSIMU CYIIECTBYET CBS3b, 00pa3yIolas «CEMEHHYIO
*u3Hby». [locnenyronme coOBITHS, KpOME HCKITIOUUTENBHBIX CIIy4aeB, HE MOTYT pa3pyIlIUTh
9Ty CBs3b (Ahmut npomue Huoepnanoos, 8 60; Giil npomus [llsetiyapuu, 8 32; Berrehab
npomue Hudepranoos, 8 21; Hokkanen npomueé @uunisanouu, 8 54).

310. JIns OMOJIOTHYECKOTO OTIa W ero peO&HKa, pOAWBIIErocs BHE Opaka, Ba)KHBIMU
DJIIEMEHTAMHU CpPEAM TPOYEr0 MOTYT BBICTYNAaTh COBMECTHOE IMPOKUBAHUE, XapaKTep
OTHONIICHUI MEXIy POJIUTENSIMH M 3aMHTEPECOBAHHOCTH OTHA B pebEHke (Keegan npomus
Upnanouu, §§ 42 no 45; M.B. npomus Coedunénnoco Koponescmsa, pemenne Komuccuu,
Nylund npomue @uuisnouu (pem.); L. npomus Hudepranoos, §§ 37 mo 40, Chavdarov
npomueé Boneapuu, § 40).

311. Tlonstne «cemeitHas >KM3HB» COTJIACHO cTarhe 8§ KOHBEHIIMM HE OTrpaHWYMBACTCA
OpayHBIMU OTHOIICHUSMUA U MOXET BKJIIOYATh APYTUE (hakmuueckue «CEMEHHBIC» CBSI3U B
cllydyae, KOrjJa CTOpOHBI NPOXKHBAIOT cOBMecTHO BHe Opaka. [lanee Cyn cuen, 4to
3aIIaHUPOBAaHHAS CeMEeHHasi KU3Hb MOXET, B UCKIIOYHTENBHBIX CIydasX, MOAMANaTh MOJ
JIEHCTBHE CTAaThU 8, a UMEHHO, B CIIy4asx, KOTJa TOT (PaKkT, 4TO ceMelHas XU3Hb €IIe He
BEJICTCSI B TIONHOM OOBEME, HE OTHOCHUTCS Ha CYET 3asBHTENs (Cp. C IMOCTAaHOBICHUEM
EBponeiickoro Cyna mo aeny Pini u opyeue npomug Pymwinuu, nyHkTel 143 u 146). B
YaCTHOCTH, B CJy4dae HAJIUYUS MOATBEPIKIAIONIUX OOCTOATEIhCTB, TMOHATHE «CEMEHHOU
KU3HW» JOJDKHO paACHpOCTPaHAThCA Ha MOTEHUUAIbHbIE OTHOLICHHS, KOTOpPhIE MOTYT
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

pPa3BUTBCA MEXIy pPEOCHKOM, pOXICHHBIM BHE Opaka, W OHOJOTHYECKHM OTIIOM.
CootBercTByIOIHME (HAaKTOPHI, KOTOPHIE MOTYT OMPEICIATh peaTbHOE MPAKTUYECKOES HATHINE
TECHOW JINYHOM CBSI3M B 3TOM Cllydae, BKIIOYAIOT XapaKTep OTHOUICHUH MEXIy KPOBHBIMU
POIUTEISIMA U OYEBUIHYIO 3aMHTEPECOBAHHOCTH OMOJOTUYECKOTO OTIIA B MPUHSATUU HA CEOS
00s13aTeILCTB B OTHOIICHUHM pPeOCHKA 10 M TOCNe ero pokiaeHus (pemenue EBpomeiickoro
Cyma mo nemny Nylund npomus @uunamouu, pemenue Empomeiickoro Cynma mo gemy
Nekvedavicius npomue I'epmanuu; nocranosnenue EBponeiickoro Cyna no aeny L. npomue
Huoepnanoos, nynkr 36; nocranoBnenue Epomeiickoro Cyna mo peny Anayo npomug
T'epmanuu, myHkT 57).

312. Tlo oOriemMy mpaBuily, OJIHAKO, COBMECTHOE MPOKMBAHUE HE SBJISICTCS YCIOBUEM SiNe
qua non s KOHCTAaTallMd HalW4yusl CEeMEHHOW >KU3HU MEXAY POIUTENIIMU U JEThbMU
(Berrehab npomus Huoepnanoos, § 21).

313. Uto kacaercsl yCHIHOBIICHHBIX JeTed W WX poautenedd, cMm. X. npomus Ppanyuu,
pemenne Komuccun ot 5 oktsa6pst 1982 rona; X. npomue berveuu u Hudeprnanoos, penienue
Komuccuu; Pini u opyeue npomue Pymoinuu, 88 139-140 u 143-148. 3akoHHOE U
HE(DUKTUBHOE YCHIHOBIIEHHE MOXXET MOPOAHTH «CEMEHHYIO JKU3HBY» JaKe MPU OTCYTCTBUU
COBMECTHOTO MPOXXUBAHUS WJIM KaKOM-TMOO KOHKPETHOM CBS3M MEXIY YCHIHOBJIEHHBIM
peOénkom u npuémHbBIME poautensmu (tam ke, 88 143-148; Topcié-Rosenberg npomus
Xopeamuu, myHKT 38).

314. Cyn MoXeT npu3HaTh HAINYHE (PaKTHUECKON «CeMEHHOW KU3HMY» MEXAY NPUEMHON
ceMbEil U peOEHKOM, YCTPOEHHBIM B OTy CEMbIO, B 3aBHCHUMOCTH OT KOJIHMYECTBa
MPOBEIEHHOTO BMECTE BPEMEHH, XapaKTepa OTHOIICHUN U POJIH, KOTOPYIO B3POCIBIC HTPAOT
10 OTHOIIEHHIO K peO&HKy (Moretti u Benedetti npomue Hmanuu, 88 48-52).

315. Cewmeiinas KHM3Hb HE INPEKPALIACTCS B CBA3M C HM3BITHEM DPEOEHKA OpPraHoM IO
coruanbpHOM 3ammre nerer (Johansen npomus Hopseeuu, § 52) nnm ¢ pa3BoJioM poauTesci
(Mustafa u Armagan Akin npomueé Typyuu, 8§ 19).

316. B nmenax ¢ yyacTMeM MMMUTPAHTOB OTHOIICHHS POJAUTENEH ¢ UX B3POCIBIMU JE€THbMU
HE TOMAJAIT TOJ| OMpeelieHne CeMEHHOW >KM3HU, €CIIM TOJBKO He OYyJeT IpeICTaBICHO
JTOKAa3aTeNbCTB O HAJIWYUU OCOOOM NPUBSI3aHHOCTH, BBIXOASIIEH 3a Mpelenbl OOBIYHBIX
smormanbHbIX cBs3eit (Kwakye-Nti u Dufie npomueé Huoepranoos (peut.); Slivenko npomue
Jlameuu [BII], § 97). Tem HEe MeHee, Takue CBS3M MOTYT OBITh NMPUHSTHI BO BHUMAaHUE B
paMKax TOHSTHS «4acTHas >XU3Hb» (mam owce). B Hekortopeix nenax Cyn Npu3HaNI, 4TO
OTHOIICHUS MOJIOJIBIX JIIOJIEH, XOTS U B3POCIBIX, HO €II€ HEe CO3/IaBUIMX COOCTBEHHON CEMbH,
C POOUTENSMU W JAPYTUMHU OJM3KUMHU POJICTBEHHUKAMU MOXKET TAaKXKe pacCMaTpUBATHCS B
KauecTBe «ceMerHou xu3amn» (Maslov npomue Aecmpuu [BII], § 62).

317. Bompocsl, kacaromuecs JIUIIEHUS POJUTEbCKUX MPaB WU YCHIHOBJICHHUS, B Jiellax O
HApYIICHUU TIpaBa POJUTENSI CUUTATHCSI HEBHHOBHBIM [0 TIOJO3PCHUI0 B HACWIMH HaJ
pebenkoM (moctanoBienue Empomeiickoro Cyna mo neny B.B. u F.B. npomue ['epmanuu,
nyHkThl 49-52; nocranosnenue Esponeiickoro Cyna o neny Ageyevy npomue Poccuu).

318. Otmyck 1o yxoay 3a peOCHKOM U POIUTEIBCKHE TTOCOOMS MOANAAAIOT MO ISHCTBHE
cratbti 8 KonBenmnuu (mocranoBneHue bonbmoii [lamater EBpomneiickoro Cynma mo nemy
Konstantin Markin npomue Poccuu, nyakt 130).

(iii) OTHoOcHTeNBLHO AP

319. Tlonsatne «ceMmbsi» H3 CTaTbUu § HE OTPAHWYUBACTCA JIMIIbL OTHOIICHUSMH,
OCHOBaHHBIMH Ha Opake. OHO MOXKET BKIJIFOUATh WHBIC (DAKTUYECKH «CEeMEHBIC» CBSI3HU, KOTIa
JUIA MPOKUBAIOT COBMECTHO, HE OyAyuu CBS3aHHBIMH OpadHbIMU y3amu (Johnston u opyeue
npomus HUpnanouu, § 56; u 6onee nozauee nocranoninenue bonwimoii [Tanarer EBpomneiickoro
Cyna mo pneny Van der Heijden npomus Huodepranoos, myHktr 50, B KoTOpoMm
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

paccMaTpuBaeTCs MOMBITKA MPUHYIUTh 3asBUTENS JaTh MMOKa3aHUS 10 YrOJOBHOMY NIEly B
OTHOIICHHUHU TTApPTHEPA, C KOTOPHIM OH JITTUTEILHOE BPEMSI TIPOKHBAIT).

320. Jlaxxe mnpu OTCYTCTBHHM COBMECTHOTO TPOKHBAHUS MOXKET CYIIECTBOBAThH
JOCTAaTOYHAsl CBSI3b /I KOHCTATallUM HAIWYUS ceMeWHOU xu3Hu (Kroon u Opyeue npomug
Huoepnanoos, § 30).

321. bpaku, HE COOTBETCTBYIOIINE HAIMOHAIILHOMY 3aKOHOJATENLCTBY, HE MPEMSTCTBYIOT
KOHCTaTallUl HaJIW4yusi CceMeWHou ku3HU (Abdulaziz, Cabales u Balketali npomus
Coeounénnozo Koponescmsa, § 63). Curyauusi mapbl, 3aKIIOUMBIICH JHUIIb PETUTHO3HBIN
Opak, HEe TpPHU3HABAEMBI HAIIMOHAIHHBIM 3aKOHOM, MOXXET OBITh OTHECCHa K MOHSTHUIO
«ceMelHas )KU3HbY» C TOUKH 3peHus cTaThi §. OJIHAKO ATO CTaThsl HU MPH KAaKOM TOJTKOBAaHUU
HE 00s3bIBaCT rocyJapcTBa MPU3HABATh PEIIMTHO3HBIN Opak, 0coOOEHHO B c(epe BOMPOCOB
HaCJIE/ICTBA U MEHCHUH Aiis nepexusiiero cynpyra (Serife Yigit npomue Typyuu [BII], §§ 97-
98 u 102).

322. TlomonBka cama mo cebe He oOpasyer cemeitHoil xu3Hu (Wakefield npomus
Coeounénnozo Koponescmesa, pemenune Komuccun).

323. JlnurenbHOEe MTpPOKMBAHUE B Tape JHIl OJHOTO TOJa COOTBETCTBYET IOHSTHIO
«ceMmeitHas )KM3HbY, TaK )K€ Kak U B cliydae ¢ pasHonoibiMu nmapamu (Schalk u Kopf npomus
Aecmpuu, 88 92-94, nocranosnenune Empomneiickoro Cynma no neny P.B. u J.S. npomus
Aecmpuu; noctanoBnenne bonbmon [lamater EBponeiickoro Cyma mo nmeny X u opyeue
npomué Ascmpuu, nyHktel 95). Kpome toro, B pemieHun o npuemiaemMoctu B aene Gas u
Dubois npomue @panyuu, 9TO OTHOIIECHUS MEXAY IBYMs XCHIIUHAMH, MPOKUBABIINMHU
BMECTE M BCTYIUBIIUMH B TPAXKIAHCKOE MAPTHEPCTBO, a TAK)KE PeOCHKOM, 3a4aThIM OJTHOM W3
HUX IMTyT€M HCKYCCTBEHHOTO OILJIOJOTBOPEHHMSI, HO BOCIHUTHIBACMBIM HMU OOCHUMH, SIBIISUTHCH
«CEMEMHON )KU3HBIO» B 3HAUEHUU CcTaThbu 8 KoHBeHIINN.

324. OpHormonas mapa, X0JaTalCTBYIONIasi O MPUCBOECHUU CTaTyca 3aperuCTPUPOBAHHBIX
MapTHEPOB, TakXKe TMOJNAAAaeT TMOJ ONpENeIICHHe «CeMEWHON KM3HW» (MOCTAaHOBIICHUE
Bonbmmoii ITanarer EBpormeiickoro Cyma mo geny Vallianatos u opyeue npomus I'peyuu,
NYHKTHI 73-74).

(iv) OTHoOCHTEJbHO APYrUX BUAOB OTHOILEHHMI

325. OTHomeHUS MEXIy OpaThsiMHU U CECTPAMH TaKKe MOTYT OBITh KBATH(UIIUPOBAHBI
Kak ceMeitHast sxu3Hb (Moustaquim npomue benveuu, 8 36; Mustafa u Armagan Akin npomus
Typyuu, § 19), a Taxke Mexay TETIMU/IAAIMUA W IUICMSHHUKaMu/muieMsHHumamMu (Boyle
npomus Coedunénnoeo Koponescmea, 88 41-47). OmHako TpaAUIMOHHBIA ITOAX0/ COCTOUT B
TOM, 4TO OJIM3KHE OTHOIIEHUS, HE Momajaromue B chepy «ceMelHOI KU3HU» MOTYT ObITh
OTHECeHbl K cdepe «4yacTHOM xu3HW» (Znamenskaia npomueé Poccuu, § 27 co Bcemu
MPUBEICHHBIMU B HEM CCBIJIKaMU).

326. KacarenbHO OTHOIIECHHH MEXIy peOCHKOM M OJM3KUMHU POJCTBEHHUKAMH, TAaKUMH
KaK OTHONIeHMs Oalyiek, NeAylmieK U BHYKOB (TIOCKOJBbKY TaKuE€ POJCTBEHHUKH MOTYT
UrpaTh 3HAYUTEIBHYIO pOJb B  CEMEiHHOH >xu3HH), cM. Price npomue Coedunennoco
Koponescmsa, pemenne Komuccuu; u nocranosnenue Eppomnetickoro Cyna mo aeny Bronda
npomuse Umanuu, nyHkt 51.

327. HeorpeMeMO#l 4acThiO TpaBa 3aKIOYEHHOTO HA YBAKCHHE €r0 CEMEHWHON KU3HH
SBIISICTCS COJCHCTBUE TIOPEMHON aJMHHUCTPAllMM B JeJle TOJJCpKaHUs KOHTAKTOB
3aKJIFOUEHHOT0 ¢ OJM3KMMU POACTBEHHHKaMH (nmoctaHoBieHue EBpomneiickoro Cyzaa mo aeny
Messina npomus Umanuu (Ne 2), nynkt 61; nmocranosienue Espomneiickoro Cyna mo nery
Piechowicz npomuse [lonvwu, myHkt 212). OrpaHuyeHUs KOHTAaKTOB C JPYTUMHU
3aKTIOYCHHBIMH W YIEHAMH CEMbH, pPETIAMCHTUPOBAHHBIE TIOPEMHBIMU IPABUJIAMH,
paccmarpuBatorcs CynoM Kak «BMEIIATENbCTBO» B IpaBa, rapaHTUPOBAHHBIE CTaTbei &
KonBennuu (mocranosnenune Espomeiickoro Cyma mo gemy Van der Ven npomus
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Huoepnanoos, mynkt 69). CoaepkaHue 3aKIIOYEHHBIX B HCIPABUTEIBHBIX KOJIOHHSIX,
HAXOJSAIIUXCS B THICSYAX KUJIOMETPOB OT POIHOrO 1Moma (mocraHoBieHue EBporeiickoro
Cyna o neny Khodorkovskiy u Lebedev npomus Poccuu).

(v) MarepuaiabHble HHTEPECHI

328. «CemeitHasi KU3HBY» BKJIIOYAaeT B ceOS HE TOJBKO COIMAIbHBIC, MOpaJIbHBIC HIIH
KYJIBTYPHBIE B3aUMOOTHOIIEHUS, HO M MaTepUaTbHBIE HHTEPECHl, YEMY CBUICTEIHCTBOM
CIIY’)KMT HaJHuue B IPABOBBIX CHUCTeMaX OOJBIIMHCTBA TOCYIAapPCTB-YYaCTHUKOB HWHCTUTYTA
00s13aTeNbHOM JOJM B HACIIEJCTBE MJIM aTMMEHTHBIX 00s3arenbcTB. Cy/ MpU3HAI, 4TO MpaBa
HACJIEIOBAHUSI MEXIy pOIUTEISIMH M JIeThbMH, a TakkKe MeXAy BHYKaMu U
JeylKaMu/0a0yIKkamMu MonaaatoT B penenbl crateu 8 (Marckx npomus benveuu, 8 52; Pla
u Puncernau npomue Anooppwi, § 26). Tem He MeHee, cTaThsi 8 HE TapaHTUPYET PEOEHKY
npaBa Ha MPU3HAHKE €Tr0 HACIEAHHKOM YMEpIIero JUIa i moixydeHus Hacneacrtsa (Haas
npomue Hudepranoos, § 43).

329. Cyn yxe oTMEYall B CBOMX pCIICHUSAX, YTO Ha3HAUYCHHUE CEMEHHOTo MOCOOus
MO3BOJIIET FOCYIAPCTBY «IIPOJAEMOHCTPUPOBATH CBOE YBAXKEHHE K CEMEMHOMN MKU3HU» C TOUKH
3peHHsl CTaThu &, U MO3TOMY OHO IoMajaeT B chepy neicTBus 3Toil cTarbu (Fawsie npomus
I'peyuu, 8 28).

330. IlonsTHe «cemeitHas )KU3HbY» HEIPUMEHUMO B CUTYAI[UH, KOTJ]a IIOCTIE CMEPTU CBOEH
HEBECThI 3asBHUTENb MOJAET UCK MPOTUB TPETHEro JIMIa O Bo3MemieHuH yiiepoa (Hofmann
npomus I epmanuu (pemt.)).

4, Ionamus reuauuie) u «KoppecnOHOeHuuﬂ»

Cratbs 8 — Ilpaso na ysarcenue uacmuoil u cemennol Heu3nu

«l. Kaxnmelii MMeeT MpaBO HA YBaXEHHE €ro JMYHOH M CEMEHHOW J>KW3HM, €ro JKWIHIIA |
KOPPECIOHICHITUH.

2. He momyckaercsi BMEIIaTEIhCTBO CO CTOPOHBI ITyOJIMYHBIX BIACTEH B OCYIIECTBICHHE STOTO TPaBa,
32 UCKJIFOUEHUEM CIIyYaeB, KOTJa TAKO€ BMEIIATEIIHCTBO MPEAYCMOTPEHO 3aKOHOM M HEOOXOJUMO B
JIEMOKPATUIECKOM OOIIECTBE B MHTEPECaX HAI[MOHAIBHOW 0E€30MaCHOCTH W OOIIECTBEHHOTO MOPSIIKA,
OKOHOMHYECKOTO OJIATOCOCTOSIHHSI CTPaHbl, B IMENAX TNPEJAOTBpPAICHUS OECTOPSIKOB MU
MPECTYIUICHUH, i OXPaHbI 370POBbSI WM HPABCTBEHHOCTH WM 3AIUTHI MPaB U CBOOOJ IPYTrHX
JIUIIL.»

(a) Cdepa npumeHeHns craTbu 8

331. YacTHast XKW3Hb, CeMEWHasl >KU3Hb, JKHIUIIE W KOPPECHMOHACHIUS MPEIACTaBISIOT
co0oif Te yerbipe chephl TUYHONH AaBTOHOMHUH, Ha 3alIUTy KOTOPBHIX HAIlEIeHA CTaThs 8.
[Tpuuém 3TH cdephl BIIOJIHE MOTYT B3aUMHO NEPECEKaTbCs, OJHO BMEIIATEIbCTBO MOXKET
[IOCATaTh OAHOBPEMEHHO Ha IPAaBO HA YBAKCHHUE YACTHOM M CEMEMHOM KU3HU U HA IIPABO Ha
yBa)KE€HHE JKHUJIHINA WK KoppecnonacHuuu (Mentes u opyeue npomue Typyuu, 8 73; Klass u
opyeue npomus I'epmanuu, 8 41; Lopez Ostra npomue Hcnanuu, 8 51; Margareta u Roger
Andersson npomus [llseyuu, 8 72).

(b) OOBEM MOHATHS «KUJTHIIE

332. XXwmme — 3TO aBTOHOMHOE TMOHsATHE. Bompoc o ToOM, SBIsSeTCS U JaHHOE
MOMEIICHUE CKUIUIIEM», TIOTAIal0IIMM TI0J1 3alIMTY cTaThu 8 § 1, peliaercs B 3aBUCUMOCTH
OT OOCTOSITENIBCTB JIeJIa, TAKUX, B YACTHOCTH, KaK HAJTMIME JOCTATOYHON W MTPOJIOJDKUTEITEHON
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CBs3U C ompenesi€éHusiM MectoM (Prokopovitch npomue Poccuu, 8 36; Gillow npomus
Coeounénnozo Koponescmsa, 8 46; McKay-Kopecka npomue [onvwu (pemt.)). K tomy xe,
cimoBo «homey, ymorpeOn€HHOE B AHIIMHACKOM TEKCTE CTaThU 8, HE CICIyeT TOJKOBAThH
CIIMIIIKOM Y3KO, MOCKOJIbKY €ro 3KBHBaJIeHT «domicile» u3 ¢paHiy3ckoil Bepcuu Limpe 1o
3HaueHuto (Niemietz npomus I'epmanuu, § 30). DTO MOHATHE:

BKITIOYAET NMPOKUBAHUE B JIOME, IPHHAIJICKAIIEM JIPYTOMY JIHILY, €CITH TaKOe TIPOUCXOIHUT
KOKIBIA TOJ B TEUCHHUE JUIUTEIBHBIX MPOMEXKYTKOB BpeMmeHu (Mentes u Opyeue npomus
Typyuu, § 73). Jlna ueneit crarbu § 3asBUTENb HE 00S3aTEIBHO JOJKEH OBITh
COOCTBEHHUKOM (OKHJIMIIA Y,

HE OTPAaHUYMBACTCS CIydasMHU MPOKMWBAHUS HAa 3aKOHHBIX OCHOBaHWsIX (Buckley npomues
Coeounénnozo Koponescmea, 8 54) m Moxer ObITh NMPUMEHCHO B OTHOIICHHM JIUIIA,
MPOXKUBAIOIIETO B KBAPTUPE, JOTOBOP apeHbl KOTOPOM 3aKIIOYEH HAa MM JIPYroro Juia
(Prokopovich npomue Poccuu, 8 36);

MO’KET OBITh MPUMEHEHO K KHJIOMY MOMEIIEHUIO, B KOTOPOM 3asBUTEJb MPOKHUBAET HA
OCHOBAHMHU JIOTOBOPA COIMAIBFHOIO HalMa, Ja)XXe €CIU COTJIACHO BHYTPEHHUM HOpMaMm
MpaBO 3asBUTENS Ha MPOXKMBAHHUE B ATOM MecTe mpekpatwio cBoé nercrue (McCann
npomug Coeounénnoeo Koponescmea, § 46), uiau B OTHOILICHUH ITPOKUBAHUS B KBapTUPE B
teueHue 39 et 6e3 3aKOHHBIX OCHOBaHMi (rmoctaHoBieHue EBpomerickoro Cyma mo nemy
Brezec npomue Xopsamuu),

HE OrPaHUYMBACTCS TPAJAUIIMOHHBIMU KHIIBIMH MOMEIIEHUSMUA U MOXET CPEAH MPOYETO
BKJIFOYATh KWJIbIE aBTO(DYPrOHBI U WHBIE BUJIBI TIEPEABMKHBIX TOMOB (Buckley npomue
Coedunénnozo Koponescmesa, 8 54; Chapman npomue Coedunénnoeo Koponescmea [BI1],
88 71-74), B TOM umciie KOTTEIKM W OYHrayso, HaXOISIIHECS HA 3€MEIbHBIX yYacTKaX,
HE3aBHCHUMO OT  3aKOHHOCTH  TaKOro  pa3MelICHUS COTJIACHO HOpMaM
BHYTPHUTOCY/IapCTBEHHOrO0 TipaBa (moctaHoBieHne EBpomeiickoro Cyma 1o aeny
Winterstein u npouue npomug @panyuu, nyskt 141; nocranosnenune EBponeiickoro Cyna
no aeny Yordanova u opyeue npomueé Boneapuu, mynkt 103);

MOJKET TaK)Ke€ IMPUMEHATHCS K 3aropoJHbIM JoMaM U nadam (Demades npomus Typyuu,

88 32-34);

MOXXET TaKXe TMPUMEHSThCS K HEXWIbIM TMOMEIICHUSIM B OTCYTCTBUE YETKOIO
pasrpaHuYeHUsT MEXIy O(GHCOM M YacTHOM PpE3UACHIMEH WM YacTHOW WJIH
npoeCCUOHATLHOM eATeNbHOCTRIO (Niemietz npomus I 'epmanuu, 88 29-31);

MPUMEHSIETCS K TOJOBHOMY O(uUCYy KOMMIaHWH, K e (uinaiaM WM HHBIM HEXHWIBIM
nomerienusam uwin opucam (Société Colas Est u oOpyeue npomus @panyuu, 8 41), a Takxe K
pabo4yrM OMEIICHUSIM KOMIAHUI C OTpaHMYEHHONW OTBETCTBEHHOCTHIO, PYKOBOJICTBO HIIN
yIpaBJIeHUE KOTOPBIMHU OCYIICCTBIISIET (pU3nUecKoe Juio (mocraHoBiIeHHe EBporerickoro
Cyna o neny Buck npomue I'epmanuu, myHKT 32);

HE NIPUMEHSETCA B OTHOLIEHUN HaMEPEHMs IOCTPOUTH JIOM HA Y4aCTKE WM B OTHOLIECHUU
(dakTa HaMMUYUS HCTOPHUYECKUX KOpPHEH, CBA3aHHBIX C OINpPENeNIEHHOW MECTHOCTBIO
(Loizidou npomus Typyuu, 8 66);

HE TIPUMEHsETCs K oOIel mpadyedyHo B MHOTOKBAPTHUPHOM JOME, HE NpeIHa3HAYCHHOU
IUISL peryisipHoro ucnoib3oBaHusi (Chelu npomus Pymvinuu, § 45), K apTUCTUYECKOU
yoopnoii (Hartung npomus @panyuu (penl.)) Wik K 3eMeTbHBIM Y4aCTKaM, Ha KOTOPBIX UX
COOCTBEHHUKHM CaMH 3aHHMAIOTCS CIIOPTOM WJIM BBIAAIOT pa3pelicHus Ha MPOBEICHUE
CIIOPTUBHBIX MEpONpHATHI (Hampumep, neino o6 oxore, Friend u Countryside Alliance u
opyeue npomug Coedunénnoeo Koponescmea (peml.), § 45), wiu K TPOMBIIUICHHBIM
3MaHUSIM W TTOMEIICHHUSM (HampuMmep, MeJIbHHIIE, TIeKapHe WM CKJIaly, WCIOIb3yeMbIM
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HCKIIFOYMTENIEHO B Mpo(deccCHoHaIbHbIX MeNsx: moctaHoBieHue EBpomneiickoro Cynma mo
neny Khamidov npomue Poccuu, nynkt 131).

333. Ecnu 3asBUTENs NPETEHIYET HA MPU3HAHUE «OKWIIUIIEM» TIOMEIIEHUS, B KOTOPOM OH
HHUKOTJIa WJIM MOYTH HUKOT/A HE MPOKUBAJ WM HE MPOKUBAET B TEUCHHUE JIMTEIHHOTO
BpPEMEHH, TO BO3MOXXKHO, YTO €r0 CBsI3b C 3TUM IOMEIIEHUEeM OyJeT MpHU3HaHAa HACTOJBKO
cnaboi, 4TO HUKAKOM TpoOJIeMBbl WM, MO KpalHEW Mepe, OTIEIBLHOTO BONpPOCa C TOYKH
3peHHUsl CTaTbu 8 HE BO3HUKHET (cM., Hampumep, Andreou Papi npomus Typyuu, § 54).
Bo3moxHOCTh yHacienoBaTh TaKOW OOBEKT COOCTBEHHOCTH HE SBISIETCS JIOCTATOYHBIM
OCHOBAHMEM JIJIs1 KOHCTATallMu HaIUuus <«okunuimay (Demopoulos u opyeue npomus Typyuu

(penw.) [BIT], §§ 136-137).

334. HecmoTpsi Ha TO, YTO TOHSTHE «IOM» W TIOHSATHE «COOCTBEHHOCTH» TIO CMBICTY
ctatbul 1 [IpoTokoma Ne 1 MOryT CymieCTBEHHO NepeceKaTbes, HAIMYUE «I0May» HE O3HAYAeT
HaAIMYMs [IPpaBa Ha HEIBMKMMOE UMYIIECTBO (rmocranosieHue EBponeiickoro Cyma mo meny
Surugiu npomueé Pymwinuu, TyHKT 63). Dusznueckoe U0 MOXET o001anaTh MPaBOM
COOCTBEHHOCTH B OTHOILIEHUU 3/IaHUS WJIM 3€MEJIbHOTO yyacTKa B 1ensx cratbu 1 [IpoTokona
Ne 1, He obmagast TOCTaTOYHOM CBSI3bIO C HUM, YTOOBI OHO MOIMANAJ0 MO/ MOHITHE «IOM» B
3HayeHuu cratbu 8 (mocranosineHue Epomeiickoro Cyma mo ageny Khamidov npomus
Poccuu, nynkr 128).

(c) Curyauuu, OTHOCSUINECS K MOHATHIO <I0M»

335. MOXHO MpUBECTH CIEAYIOIIME MPUMEPhl BMEMIATEIHLCTB B IMPAaBO Ha YBaKCHHE
JKUITHIIA.

— YMBIIUICHHOE pa3pyuieHue xwinmia (Selcuk u Asker npomus Typyuu, § 86);

— OTKa3 MepeMenIEHHBIM JIMIAM B pa3pelieHHH BepHyThes B ux sxunuma (Chypre [Kunp]
npomue Typyuu [BI1], §§ 165-177);

— BeIcenienne (moctranosienne EBpomeiickoro Cyna mo npeny Orli¢c npomus Xopsamuu,
NyHKT 56, ¢ MpHUBEAEHHBIMH B HEM CCBUIKAMH), BKIIIOYAs IMOCTAHOBJIEHHE O BBICEJICHUH,
KOTOpOE elle He ucrmoiHeHo (mocranosieHue EBporeiickoro Cyma mo geny Gladysheva
npomug Poccuu, myHkt 91);

— o0Obicku (Murray npomus Coedunénnoco Koponescmsa, 8 88; Chappell npomus
Coeounénnozo Koponescmsa, §§ 50 u 51; Funke npomue @panyuu, § 48) u qpyrue BUIIbI
BTOP)KEHUSI B JKMJIMILE CO CTOpOHBI momuuuu (Evcen npomueé Huodepnanoos, peuieHue
Komuccun; Kanthak npomus ['epmanuu, pemenne Komuccun); coneiicTBue MOTUIUN HE
UCKJTFOUACeT «BMEIIATENILCTBO» (mocTanoBienue Eppomnetickoro Cynma no ey Saint-Paul
Luxembourg S.A. npomus Jlokcembypea, nyHkT 38); TOT (akT, 4TO MpaBOHAPYIICHHUE,
SIBJISTFOIIEECST OCHOBAaHHMEM JJisi OOBICKA, COBEPIIEHO TPEThEeH CTOPOHOM, SIBIISETCS
HeCyInecTBeHHBIM  (moctanoBienne Epomeiickoro Cyma mo geny Buck npomus
T'epmanuu);

— pemienus B cepe 3emenpHOTrO yerpoiictBa (Buckley npomus Coeounénnoeo Koponeecmsa,
§ 60) m mocraHoBiaeHuss o0 wu3bsATHH umyliectBa (Howard npomue Coedunénnoco
Koponescmesa, pemenne Komuccun);

— TpeOOBaHME B OTHOIICHMHM KOMIIAHHMU pa3peliaTth HAJIOTOBBIM HHCIIEKTOpAM JIOCTYI B
NOMEIICHUSI C IIeJbI0 KOMHUPOBAHUS [AHHBIX, XPAHAIIMXCS Ha CepBEpax KOMITaHHMA
(mocranoBnenue EBpomneiickoro Cyna no neny Bernh Larsen Holding AS u opyeue npomus
Hopeeeuu, myuxt 106).

336. Cratbs 8 MOXKET TakKe OBITh NMPUMEHEHAa B OTHOIICHHH CHJIBHOTO 3arpsi3HEHUS
OKpYKAroIIe Cpelbl, OKa3bIBAIOIIETO MPsIMOE BO3JCHCTBUE HA JKWIHIIE (TIOCTAaHOBICHUE
EBponeiickoro Cyna no neny Lopez Ostra npomuse Hcnanuu, TyHKT 51; MOCTaHOBJICHHUE
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Espomneiickoro Cyna mo ngeny Powell u Rayner npomue Coedunennoco Koponescmsa,
nyHKT 40; mocranoBienne EBponeiickoro Cyna mo neny Fadeyeva npomue Poccuu,
nyHKTHI 68-69; moctanoBnenne EBpomeiickoro Cyma mo gemy Deés npomus Benepuu,
nyHKTHI 21-24). Takoe 3arps3HeHHE MOXKET BKIIOYATh UIyM, 3alaxd H Jpyrue (opmbl
3arpsi3HEHUs, HeOJaronpusaTHOE BO3JEUCTBHE KOTOPBIX 3aTPYAHSET OECHpensiTCTBEHHOE
MOJIb30BaHUE KHUIIMIIEM (Hampumep, cM. MocTtaHoBieHue EBpomeiickoro Cyma mo aemy
Moreno Gomez npomue Hcnanuu, nyHkT 53; moctanoBienne EBpomneiickoro Cyna mo memy
Martinez Martinez u Pino Manzano npomuse Hcnanuu, nyaktel 41 u 45) — B oTiinuue ot
o0mmero yxXymameHus: HKOJIOTHYECKOH OOCTaHOBKM M HEYHOOCTB, XapaKTEPHBIX IS
COBPEMEHHOr0 O0IIecTBa B IeNOM. [IpuunHsiemMble HEyA0OCTBa, TaKuM 0Opa3oM, IOJKHBI
JIOCTUTATh OIPEACIICHHOTO YpPOBHs JKecTOKocTH (moctaHoBiienne EBpomeiickoro Cyma 1o
neny Leon u Agnieszka Kania npomue I[lonvwu, tyHkT 100). McTOuyHMKaMu Takoro
BMEIIATEIbCTBA MOTYT SIBJISATHCS YACTHBIE U TOCYAAPCTBEHHBIC IPEITPUITHS.

CraThs 8 MOXKET TaK)Ke MPUMEHSITHCS B OTHOIIICHUN PUCKOB, KOTOPBIE €IIe HE BOILIONICHBI,
HO MOTYT OKa3aTh HEMOCPEICTBCHHOE BIIMsAHUE HA xwuiuine (mocranorienue EBporeiickoro
Cyna o neny Hardy u Maile npomue Coedunennoco Koporescmesa, mynkter 190-192).

337. CymiecTByIOT, OJHAKO, TaKWe BMEIIATEIHCTBA B TPABO TOJIH30BAHUS JKUJIHIIEM,
KOTOpBIE CIEAYyeT paccMaTpuBaTh B pamkax crarbu 1 Ilpotokoma Ne 1. BoT uyacTHbIe
IIPUMEPBI TAKUX CUTYaLUH:

— Kiaccudeckue jaena o6 skcnponpuanuu (Mehmet Salih u Abdiilsamet Cakmak npomus
Typyuu, 8 22; Mutlu npomus Typyuu, 8 23);

— HEKOTOPBIC aCIeKTHl JOTOBOPOB HaMa YHJIOTO MOMEIICHHUS, TAKKHE KaK pa3Mep apeHIHOM
wiatsl (Langborger npomus [lseyuu, § 39).

338. OtrnenpHble BMEIIATENbCTBA, HAPYIIAIOIIME CTAThIO §, HE 00s3aTeIbHO HApYyLIAIOT
npu d3toM ctateto 1 IIpotokoma Ne 1 (Surugiu npomuse Pymvinuu) M HA000pPOT
(mocranosnenne Bonwsmoit [Tanatsr Eponeiickoro Cyna o neny Oneryildiz npomus Typyuu,
nyHkT 160).

339. B KoHTekcTe OMacHOM NesATeNbHOCTH, cTaThs 2 KOHBEHIMHM TakXe MOXXET ObITh
npuMeHUMoH (TaM ke; mocranoBieHue EBpomnetickoro Cyma no aeny Kolyadenko u opyeue
npomué Poccuu, nyHktel 212-213 u 216).

340. VBakeHHE >KWIUINA TOJApa3yMeBaeT NPHHATHE MYOJIHMYHBIMA OpraHaMu Mep,
HANPaBIEHHBIX HAa 3alIUTy A3TOro mnpaBa (TO3UTHBHBIC O00S3aTENBCTBA) JaXKEe B paMKax
OTHONICHUN MEXy YaCTHBIMH JIMLIAMU U TIO3BOJISIOLIUX OTPAIUTh KUJIMIIE OT BTOPKEHUN U
BMEIIATEIHCTB, BBIXOIAIINX 32 PAMKH OOBIYHBIX HEYAOOCTB, CBS3aHHBIX C MIPOKHUBAHUEM I10
cocenctBy (Surugiu npomue Pymoinuu, 8 59 u ykaszaHHble TaM cCbUTkH; Novoseletskiy npomue
Vkpaunwi, § 68).

OpnHako 3TO 00s13aTENIbHO HE MOKET HajaraTh HEBO3MOXKHOE WJIM HEcopazMepHoe Opems
Ha OpraHbl rOCyJapCTBEHHOM BIIACTH (TaM ke, MyHKT 70).

341. B 4acTHOCTH, B KOHTEKCTE OIIACHOW JEATEeIbHOCTH, TOCYJapCTBa CBS3aHBI
0053aTEIbCTBOM BBEJCHHSI HOPM, CBSI3aHHBIX C OCOOCHHOCTSMHU YKa3aHHOM NeSTENbHOCTH,
OCOOCHHO B OTHOILIEHUU TMOTEHLUUAJILHOTO YpPOBHSA pHUCKa. Takhe HOPMBI JOJKHBI
oOecrieunBaTh 3PPEKTUBHYIO 3aLIUTY I'PAXIAH, KU3HH KOTOPHIX MOTYT MOABEPIraThCsl PUCKY
(mocranoBnenne Espomeiickoro Cyma mo aeny Di Sarno u Opyeue npomue Hmanuu,
nyHKT 106). @akT [enerupoBaHMs YINPaBICHUS TOCYAAPCTBEHHBIX YCIYI YacTHBIM
NPEANPUATHIM HE OCBOOOKIAET rOCYIapCTBO OT 00sI3aTEILCTBA 110 3a00Te (TaM Ke).

342. TocynapcTBO 00s13aHO IPUHUMATh Pa3yMHBIE U HaJUIEkKAIUe MEPHI IO 3allUTe MPaBa
Ha yBakeHue xuiuia. Cys1 moaBepr KpUTHKE CIEAYIOIINe aclIeKThI:
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— JUTMTENbHAsl HEBO3MOXKHOCTh, B TCUCHHE HECKOJIbKHX MECSIEB, 00CCIICYNTh HaJIeKaIiee
(GYHKIIHOHUPOBAHHUE CIYXKOBI IT0 COOPY M YTHIM3AIMK OTXO0B (TaM Ke);

— XaJaTHOCTh KOMIICTCHTHBIX OPTraHOB MPH HMCIOJHEHUH O0S3aTENbCTB MO OOECIECYCHUIO
3aIIUTHl KW, HAXOJSIIMXCS HIDKE MO TEYCHHIO BOJOXPAHHJIMINA, OT 3aTOILUICHHS
(mocranoBnenune Epomeiickoro Cyna no neny Kolyadenko u opyeue npomuse Poccuu,
nyHKT 216).

[IpomeccyanbHbie  00s3aTENbCTBA, OOYCIOBIEHHBIE CTaThedl 8, Takke TpeOyroT

NPEOCTABIICHUS OOIIECTBY JAOCTYyMa K WH(GOPMAIINU, TIO3BOJISIFOIICH €My OLICHUBATh PUCKH,

KOTOPBIM OHO mojaBepraercs (mocranorienue Espomeiickoro Cyma mo ameny Giacomelli

npomue Umanuu, nyHkt 83).

(d) IousTHE KKOPPECHOHIEHIUD)

343. TlpaBo Ha YyBaKCHHE «KOPPECHOHJCHLMW» B 3HAYEHWU IMyHKTa 1 cTaTtbu 8
HAIpaBJIeHO Ha 3alIUTy KOH()HUICHIINATBHOCTH JIMYHBIX COOOIICHNUH B CIEAYIOIINX O0JIACTAX:

— MHCbMa YacCTHBIX JIMIl, JJUYHOTO WM NPO(EeCcCHOHATBLHOrO XapakTepa (IIOCTaHOBJICHHE
EBponeiickoro Cyna no neny Niemietz npomué I epmanuu, TyHKT 32 6 KOHYe), BKIHOYAs
TE, Yell OTIPABUTEIb MJIM IMOJYyYaTeslb HAXOIUTCS B MECTaxX JIUIIEHHs CBOOOIbI (Silver u
opyzue npomus Coedunénnozo Koponeecmsa, § 84, Mehmet Nuri Ozen u opyeue npomué
Typyuu, § 41, a Takke MOCBUIKH, 3aJCPKUBAEMbIC COTPYAHUKAMH TaMOXHU (X npomus
Coeounénnozo Koponescmsa, pemenne Komuccuu ot 12 oxts16ps 1978 rona);

— tenedoHHbIE TIeperoBopsl (Klass u opyeue npomue ['epmanuu, §§ 21 u 41; Malone npomue
Coeounénnozo Koponescmea, 8 64; Margareta u Roger Andersson npomue Illeeyuu, 8
72), B TUYHBIX ¥ pabounx momemeHusx (mocranorienue EBpomneiickoro Cyna mo aemy
Halford npomus Coedunennoco Koponescmea, 1yHKTH 44-46; 1OCTaHOBJICHHUE
Esponeiickoro Cyna no aeny Copland npomue Coeounennoco Koponescmea, nyHKT 41),
BKITIOYass WH(OPMAIMIO O HUX, & UMEHHO. BPEMs Pa3roBOpa, €ro MpoJA0JDKUTEIBLHOCTD,
HaOpannbie Homepa (P.G. u J.H. npomue Coedunénnoeco Koponeecmsa, 8 42);

— coobmenwust Ha nieimkep (Taylor-Sabori npomus Coeounénnoeco Koponeecmsa);

— Oonee cTapble BUIBI SJEKTPOHHONM KOMMYHHKAIIUU, TaKUe Kak aDOHEHTCKas TeserpadHast
cBs13b (Tenekc) (Christie npomue Coeounénnoco Koponescmaa, pemenne Komuccun);

— COOOIIEHHS JIEKTPOHHON TOoUTHI (e-mails) u ucnosbp3oBanue cetu MHTEpHET B JIMUHBIX
HeNsiX, BKIIOYas HMCHojb3oBaHue Ha pabodem mecre (Copland npomus Coedunennozo
Koponescmesa, 88 41-42); a Tarke OTIPAaBICHHE 3JICKTPOHHOW IMOYTHI 3aKIFOUCHHOMY
4yepe3 IMOYTOBBIA SIIUK TOpbMBI (pemieHue EBponeiickoro Cyma mo nemy Helander
npomue Ounosanouu, TyHkT 48);

— yactHoe panuo (X u Y npomue benveuu, pemenune Komuccun), HO TOJBKO €CIM OHO HE
BEIIaeT Ha OTKPBITOW oOmenocrynuoit vactore (B.C. mpomus Illeeiiyapuu, perieHue
Komuccun);

— BXOIMIIME WJIA UCXOIANIMEe 3BOHKM C pabodero TtenedoHa, HAXOIAMICTOCS TIOJ

npociymuBanueM (Kopp npomue [leeiiyapuu, 8 50; Halford npomus Coeounénnozo
Koponescmea, 88 44-46);

— 2JJIeKTpOoHHass WH(opmMmarusa, Ao0bITas B xoxe oObicka y anBokara (Wieser u Bicos
Beteiligungen GmbH npomue Aécmpuu, 8 45),

— DJIEKTPOHHBIE JAaHHbIE KOMIAaHWI Ha cepBepe (mocraHoBieHue EBponeiickoro Cyaa mo
neny Bernh Larsen Holding AS u opyeue npomus Hopeeeuu, mynkt 106).
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344. ConpepxaHue KOPPECTIOHJICHIIMM HE HMMEET HUKAKOTO 3HAYCHMs I BOIpoca O
BMeIaTenbCTBe (A. npomus @panyuu, 88 35-37; Frérot npomus Opanyuu, § 54).

345. TlpaBoBoit mpuHmmn de MINIMIS He MTPUMEHSACTCS MPH YCTAHOBICHHHM HATHYHS
BMEIIIATEIILCTBA: JJOCTATOYHO BCKPBITUSI OJHOTO THchbMa (Narinen npomus @uunsanouu, 8 32;
noctaHoByienre bonemoit [Tamater EBpomneiickoro Cyma mo neny Idalov npomue Poccuu,
nyHkT 197).

346. K nacrosmemy moMmeHTy Cya yCTaHOBWJI HAJIMYWE TO3UTUBHBIX 00S3aTEILCTB B
cepe KOPPEeCIOHICHIINN B CICTYIOINUX KOHTEKCTAaX:

— 0053aTeNbCTBO HE JOMYCTUTh MYOJMYHOTO pasrJIAlleHHs COJACpP)KaHUS YaCTHBIX
pasrosopos (Craxi npomue Umanuu (Ne 2), 88 68-76);

— 00s3aTeNnbCTBO OKa3aTh IMOMOIIb JHUIIEHHBIM CBOOOJBI B BEIEHHUU MEPENUCKH MYTEM
MpeI0CTaBIeHHsT UCbMEHHbBIX npuHamiexHocreil (Cotlef npomue Pymwvinuu, 88§ 60-65;
nocranosjenne Eppomnetickoro Cyma no aeny Gagiu npomus Pymvinuu, nyHkt 91);

— 00s3aTeJbCTBO MO  HUCMONHEHHI0  moctaHoBieHus  Koncrurynmonunoro  Cyna,
IPEAMUCHIBAIONICTO YHHUYTOKEHHE ayIHOKACCET C 3alMCAMH TeIe()OHHBIX IEPErOBOPOB
MEKIy aaBoKaToM H KimeHToM (mocranosnenue EBporneiickoro Cyma mo geny Chadimova
npomug Yexuu, myHkt 146).

(e) TIpumepbl BMeIIaTeJbCTBA

347. HapymieHnue npaBa Ha yBaKEHHE KOPPECIMOHIACHIIMHA MOXKET BKIIOYATh CIICAYIOIIHNE
JefcTBUS, IPUNKMCHIBAEMbIE OpPraHaM roCy1apCTBEHHOM BIACTH:

— mpocMoTp KoppecmonaeHuu (rmocranosiaeare EBpomeiickoro Cyma mo merxy Campbell
npomug Coedunennoco Koponrescmea, nyukr 33);

— TepexBaT MpHU MOMOIIM Pa3IUYHBIX CPEJCTB U 3alUCh JIMYHBIX U JIEJIOBBIX MEPETOBOPOB
(mocranoBnenune bonbmioit IMamater EBpometickoro Cyma mo geny Amann npomus
[Isetiyapuu, yHKT 45); HapuMep, 3aluch Tele(MOHHBIX MEPEeroBOpoB (MOCTAHOBJICHUE
Esponeiickoro Cyma mo neny Malone npomus Coedunennoco Koponeécmesa, nyHKT 64),
JlayKe TIPU OCYILECTBICHUM Ha JIMHUM TPETheill CTOpoHBI (moctaHoBiIeHUEe EBpormeiickoro
Cyna o neny Lambert npomueé @panyuu, myHkt 21);

— XpaHEHHWE JaHHBIX MepexBaTa, KacarolIUXCsS HCIOJIb30BaHUS Teie(OHa, DIIEKTPOHHON
nouthl U cetu MHTepHeT (moctanosnenue EBponeiickoro Cyna no aeny Copland npomué
Coeounennozo Koponescmea, myHkt 44). Jlutib TOT (akT, 9TO TaKHE JaHHBIC MOTYT OBITH
MOJYYCHbI 3aKOHHBIM IyTE€M, HampuMep, U3 TeJle()OHHBIX CUETOB, HE SBIACTCS
NPEMSATCTBHEM JUISI BBIBOAA O «BMEIIATENbCTBE». DakT HepasriameHus HH(opMaruu
TPETHUM JIUI[AM WJIM HEHMCIIOJIb30BaHUS B JUCHUIUIMHAPHOM WM WHOM TPOHM3BOJICTBE B
OTHOIICHUH YKa3aHHOTO JIUIIA TAK)KE HE SIBJISICTCS CYIIECCTBEHHBIM (TaM ke, myHKT 43);

— TMepechlIKa MOYThl TpeTheMy JHIly (mocraHoBieHue EBpomnetickoro Cyma mo meny Luordo
npomue Umanuu, myHkt 94);

— KOMHPOBAHWE OJIIEKTPOHHBIX (ailioB, BKIItOuYas (ailfibl, MpUHAMIEKAIINE KOMITAHUSIM
(mocranosnenne Esponeiickoro Cymna o meny Bernh Larsen Holding AS u opyeue npomue
Hopeeeuu, nynkt 106);

— CHCTEMaTHYecKas 3alucCh TIOPEMHOM aJIMUHHCTpALMEl pPa3TOBOPOB 3aKIIOYEHHBIX U HX
POJCTBEHHUKOB B TIOPEMHON KOMHATe rmocenieHuid (mocraHornenune EBporneiickoro Cyna
no aeny Wisse npomus @panyuu, nyHkt 29);

— OTKa3 TIOPEMHBIX BIACTEH MepeaTh MUCHMO OT 3aKIIOYEHHOTO ajipecary (MOCTAHOBJICHHE
Esponeiickoro Cymaa mo aenry Mehmet Nuri Ozen u opyeue npomus Typyuu, nyHKT 42);
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— TaiiHple MEpONpPHUATHS 10 HAOIIOJCHHUIO B OIpPEICICHHBIX CiydasX (IOCTaHOBJICHUE
EBponeiickoro Cyna mno pneny Kennedy npomus Coedunennozo Koponescmea,
nyHKTHI 122-124 1 ipuBeieHHBIE B HEM CCBUIKH).

348. «CyiecTBeHHBIH BKJIaI» OPraHOB BJIACTH B 3alHMCh, CIEIAHHYIO YaCTHBIM JIUIIOM,
NPENCTaBIsIET COOOM  «BMEIIATENBCTBO TOCYJAPCTBEHHOTO OpraHa» (IMOCTaHOBICHUE
Esponeiickoro Cyma o aeny Van Vondel npomus Huoepnanoos, myHkt 49).

349. OGxanyeMasi cuTyalysi MOKET MONNAAATh MOJ AelicTBUe MyHKTa | cratbu 8 u C
TOYKH 3PEHUS] YBOKEHHs MpaBa HAa KOPPECHOHICHIMIO, U C TOYKH 3peHHs APYrux cdep,
3aIIUTy KOTOPBIX OOecrneunBaeT crarhs § (Hampumep, nocranoienue EBpormeiickoro Cyna
no aeny Chadimova npomus Yexuu, myHkT 143 u yKa3aHHBIC B HEM CCBUIKH).

5. Houamue «umymwecmeor

Cratbs 1 IIpotokosa Ne 1 — 3ammra co0CTBeHHOCTH
«1. Kaxxoe hrzmueckoe win IOpUAMYECKOE JHUII0 MMEET IPaBO Ha yBAXKEHHE CBOETO UMYIIIECTBa. ..”

(a) HMmymecTBo, NoaNAAAIONIEE O] 3AIIUTY

350. 3asBuTENbh MOXKET YTBEpXkKAaTh 0 HapymieHuu ctatbi 1 [Iporokona Ne 1 numb Torma,
KOT'Jla OCIIapuBaeMoe JEHCTBUE MOCITAET HA €r0 «MMYIIECTBO» C TOUKH 3PEHUS dTOU CTATHU.
[ToHATHE «HMMYIIECTBO» MOMKET MOKPHIBATh KaK «CYHIECTBYIOIIEE HMMYIIECTBO», TaK W
UMYIICCTBEHHBIC aKTHUBBI, BKJIIOYas NpaBa TPecOOBaHUs, HA OCHOBAHHWU KOTOPBIX 3asBHUTEIb
MOYET TPETCHIOBATh Ha HAJMYUE y HETO, M0 MEHBIIEH Mepe, «IIPaBOMEPHOTO OKUIAHUS
TOOUTHCS peaIbHOTO O0NaJaHusl UMYIIECTBEHHBIM TipaBoM (J.A. Pye (Oxford) Ltd u J.A. Pye
(Oxford) Land Ltd npomus Coedunénnoeo Koponescmea [BIl], § 61; Maltzan u opyeue
npomus I'epmanuu (peut.) [BI1], § 74 ¢); Kopecky npomus Cnosaxuu [BII], § 35 ¢)).

«OXHUIaHUE» CUUTACTCS «IIPABOMEPHBIM» TOTJIa, KOT/Ia OHO OCHOBBIBACTCS Ha HOpME
3aKOHA WJM Ha TPAaBOBOM aKTe, 3aTParvBalolIeM COOTBETCTBYIOIIUN WMYIICCTBECHHBIN
unrepec (Saghinadze u opyeue npomus I pysuu, 8§ 103).

(b) ABTOHOMHBIN XapakTep

351. TlpenycmorpenHoe tmiepBoi yacthto ctath 1 IIpotokoma Ne 1 monsaTHe
«MMYIIECTBO» HOCHUT aBTOHOMHBINH XapakTep. OHO HE OTPaHUYUBACTCS HAXOMASIIUMUCS B
COOCTBEHHOCTH BEIIaMH M HE 3aBUCUT OT (popMaibHOW KBadu(UKAIIMH BO BHYTPEHHEM
npaBe. Hekoropele Japyrme TmpaBa ¥ HMHTEPECH, OOpa3ylomue AaKTUBBI, MOTYT
paccMaTpuBaThCs B Ka4eCTBE «UMYILECTBEHHBIX MPaBy, a 3HAYUT «COOCTBEHHOCTU)» C TOUKU
3pEHUA 3TOU CTaThbU. UTO NEHCTBUTEIBHO UMEET 3HAYEHHUE, TAK 3TO BOMPOC, MOYKHO JIU B CUILY
00CTOSITENECTB KOHKPETHOTO JieJa, PACCMOTPEHHBIX BO BCEHl MX COBOKYNHOCTH, CUUTAaTh
3asBUTEIN 00JIaaTeNieM MaTepUAbHOTO WHTEpeca, HaXOJSIIErocs MOoJ 3allUTol cTaThu |
[Tpotokoma Ne 1 (Depalle npomus ®panyuu [BII], § 62; Anheuser-Busch Inc. npomus
Iopmyzanuu [BI1], § 63; Oneryildiz npomus Typyuu [BII], § 124; Broniowski npomus
THonvwu [BIT], § 129; Beyeler npomus Umanuu [BI1], § 100; latridis npomus I peyuu [BII]), §
54; mnocranoBnenue bomnpmoi Ilamarer EBponeiickoro Cyna mo neny Fabris npomué
@panyuu, myakT 51; nocranosnenue bonpmoii [Tanarer EBponetickoro Cyaa o gemy Centro
Europa 7 S.r.l. u Di Stefano npomue Umanuu, myskt 171).
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B cimyuae ¢ HemarepuanbHbIMH akTUBamMu Cyz yYUTHIBAJI, B YaCTHOCTH, BOIPOC O TOM,
NOpOJMIIa JTU KOHKPETHAsi MpaBoBas CUTyalMs (PMHAHCOBBIC MpaBa U MHTEPECHl U €CTh JIU
CBSI3b C DKOHOMUYECKOH 1IeHHOCThIO (Paeffgen GmbH npomue I'epmanuu (per.)).

(c) CymecrBymouee Ha HACTOSIUINIT MOMEHT HMYIECTBO

352. Cratesa 1 Ilporokona Ne 1 mpumeHsieTCs TOJIBKO K CYIIECTBYIOIIEMY Ha JaHHBINA
MOMEHT wumyiiectBy (Marckx npomue benveuu, 8 50; Anheuser-Busch Inc. npomus
Ilopmyeanuu [BII], § 64). OHa He TapaHTHUPYET MpaBa NMpUoOpeTaTh UMYyIIecTBO (Slivenko u
opyeue npomus Jlameuu (peut.) [BI1], § 121; Kopecky npomus Cnosaxuu [BII], § 35 b)).

353. Jlumo, xanyromieecs Ha HapyIIeHHE CBOETO ITpaBa Ha yBAKECHUE UMYIIIECTBA, TOJKHO
CHavaJia JoKa3aTh HaJuuue y ce0s Takoro mpasa (Pistorova npomus Yexuu, § 38; Des Fours
Walderode npomus Yexuu (pem.); Zhigalev npomue Poccuu, 8§ 131).

354. Ecnu ecTh cmop MO TOBOAY TOro, OONagaeT 1M 3asBUTENh HMYIIECTBEHHBIM
MHTEPECOM, KOTOPBI MOXET MPETEeHI0BaTh Ha 3allUTy cO CTOpoHbI cTath | IIporokosa Neo
1, To 3Ty mpaBoOBYIO cUTyaluio AopkeH paspemwuts Cyn (J.A. Pye (Oxford) Ltd u J.A. Pye
(Oxford) Land Ltd npomue Coedunénnoco Koponescmea [BII], § 61).

(d) IIpaBa TpeGoBanust

355. Ecnu uMyniecTBEHHBINM WHTEPEC MPEJCTaBICH B BHJIE TIpaBa TPeOOBaHUS, OH MOKET
paccmaTpuBaThCsi KaK «aKTUB» JIMIIb TOrJAa, Korjga o0iagaeT ocTaTouyHoil 0a3oi BO
BHYTPEHHEM IIpaBe, HAIPUMEpP, €CIU OH MOJITBEPKAEH YCTOSBLICHCS CyAeOHON MpPaKTHKOU
(Plechanow npomue Ionvwu, 8 83; Vilho Eskelinen u opyeue npomueé @unisnouu [BIT], § 94,
Anheuser-Busch Inc. npomus [lopmyeanuu [BI1], § 65; Kopecky npomue Cnosaxuu [BII], §
52; Draon npomue @panyuu [BII], § 68).

356. IIpaBo  TpeOoBaHUs, MOATBEPKAEHHOE CYA€OHBIM  pelIeHHeM, TO  ecTh
MaTepuaIn30BaHHOE C JIOCTATOYHON CTENEHbIO OMPENENIEHHOCTH ISl TOTO, YTOOBI MMETh
UCTIOJIHUTENIbHYIO CHITY, SIBIAETCS «UMYyILeCTBOM» (Raffineries grecques Stran u Stratis
Andreadis npomuse I peyuu, 8 59; Burdov npomue Poccuu, § 40; nocranosnenue bonbIoi
[Manater EBponietickoro Cyna o neny Kotov npomus Poccuu, myHkt 90).

357. Tlpaktnka Cyma He paccMaTpuBaeT HAJIWYME «HACTOSIICTO CIOpa» WA
«HE0E30CHOBATEIILHOM MPETEH3UN» B KAUECTBE KPUTEPUEB, TTO3BOJISIONIUX CYAUTh O HATUYUU
«IPaBOMEPHOTO OXXHIaHMs», 3amuiaeMoro ctateéii 1 Ilporokoma Ne 1 (Kopecky npomus
Cnosaxuu [BI1], § 52; Vilho Eskelinen u opyeue npomueé @unnanouu [BI1], § 94).

358. Ecnmu npu HalM4YuW cropa O TOJIKOBAaHMM W TNPUMEHEHHUH BHYTPEHHETO IpaBa
HAI[MOHAJbHBIC CYAbl B OKOHYATEIHHOW (pOpME OTBEPrarOT COOTBETCTBYIOLIUE aAPTyMEHTHI
3asgBHUTENS, TO BHIBOJA O HAIWYUH Y MOCIEIHEr0 00OCHOBAHHOTO OKUAAHUS CIENATh HENb3s
(Anheuser-Busch Inc. npomue Ilopmyeanuu [BI1], § 65; Kopecky npomus Cnosaxuu [BII], §
50); Centro Europa 7 S.r.l. u Di Stefano npomus Umanuu [BI1], § 173).

359. TloHsATHE «MMYILECTBO» MOXET OBITh PACIIUPEHO 10 OINpPEAeICHHON MpPUBUIIETHH,
KOTOpOM YKa3aHHbIE JHIA OBUTM JIMIIEHBI BCIEACTBHE TUCKPUMHUHAIIMOHHBIX YCIOBHI
KOMIICHCAIIMOHHBIX BBIIIAT (KAacaTENbHO Pa3NUYMid MEXIYy MYXKUYMHAMU M KCHIIMHAMU B
OTHOIIEHUU TpeOOBaHUS, HE MPEAyCMaTPUBAIOIIETO B3HOCOB MOCOOMS MO COLMAIBLHOMY
obecnieuenuto, cM. pemenue bonbmoii [Tanarer EBponeiickoro Cyna o neny Stec u opyeue
npomus Coedunennoeo Koponeecmea, TyHKT 55; 1m0 TOBOAY pa3iuvvii Ha OCHOBaHUH
TPpaXXTAHCTBA B OTHOIICHHUH JIWI, MOJIYYAIOMUX TEHCHIO MO BO3PACTy CM. MOCTAHOBJICHUE
bonwmoii [Tamarer EBponeiickoro Cyna no neny Andrejeva npomus Jlameuu, yHKT 79; 110
MOBOJly JUIICHUS BHEOpAUHBIX JETEW IMpaB HACIEAOBAHHUS CM. MOCTaHOBJICHHE bBobIIoOi
[MTanater EBponeiickoro Cymaa o neny Fabris npomus @panyuu, nyakt 50).

© Coser Espomnsl / Eeponeiicknit Cyx no npaBam yenoBeka, 2014 rox 97


http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=824480&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699968&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=812724&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=812724&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=681124&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=681124&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=704815&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=706337&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=851113&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=851113&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=806561&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=822954&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=822954&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852225&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=820649&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=812724&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=704815&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=787489&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700345&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700345&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=698326&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-110023
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=704815&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=704815&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=820649&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=812724&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=704815&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-111399
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-70087
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-70087
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-91388
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-116716

IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

(e) Bo3Bpar cOOCTBEHHOCTH

360. Cratbs 1 IIpoTokona Ne 1 HU mpu KaKOM TOJIKOBAaHWH HE BO3JIaraeT Ha rocyaapcTBa-
YYaCTHHUKH OOIIeH 005 13aHHOCTH BO3BPATUTHh UMYIIECTBO, IIEPEAAHHOE eMY 10 PaTU(UKAIIUH
Kousenmuu. Cratbs 1 [Iporokona Ne 1 He orpaHnunBaeT cBOOOy TOCYAapCTB-YIaCTHUKOB B
BOIpoOce ompenaeneHus chepbl OEHCTBHS 3aKOHOAATENbCTBA, NPUHUMAEMOr0 Ha MpPEIMET
BO3BpaTa HWMYIIECTBa, paBHO Kak M B BONpPOCE BHIOOpPAa YCIOBUH, Ha KOTOPBIX
BOCCTAHABIIMBAETCSl TPABO COOCTBEHHOCTH TEX IIUIl, KOTOPhIE ObUIM 3TOH COOCTBEHHOCTH
JIVIIEHBI.

361. B wacTtHOCTH, Yy TOCYAapCTB HMMEETCs IIMPOKas CBOOOJA YCMOTPEHHUS B BOIpOCE
UCKJTFOUEHUS OTACIBHBIX KaTeropuid OBIBIIMX COOCTBEHHHWKOB W3 YHCIa 00JIajaTesell mpaBa
Ha BO3BpaT coOcTBeHHOCTH. W ecnu TpeOoBaHME O BO3BpaTe COOCTBEHHOCTH IMOCTYIHT OT
JIWIIa, TIOTMAAIONIeT0 B KAaTETOPHI0, KOTOpas ObUTa MCKIIIOYEHAa W3 YHCIIa TPETCHICHTOB Ha
BO3BpAT, TO OHO HE CO3/ACT JIOCTATOYHOM 0a3bl JUIsi KOHCTATAllUU HAJHYUS «IIPABOMEPHOTO
0KUIaHUsI», KOTOpoe 3ammuiieHo ctatheén 1 [IpoTokona Ne 1.

362. B TO e BpeMms, €cClli TOCyJapCTBO-yYaCTHHMK mocie partupukanun KoHBeHIuw,
BKItovas [Iporokon Ne 1, mpruHUMAET 3aKOHOATELCTBO O TIOJTHOM HITM YaCTHYHOM BO3BpaTe
UMYIIECTBA, KOH(QUCKOBAHHOTO TP MPEKHEM PEXKHUME, TO MOXKET OBITh PEIICHO, YTO TaKOe
3aKOHOJATEIHCTBO CO3/IAET B OTHOIICHHH JIHII, YIOBJICTBOPSIONIMX KPUTEPHSIM IS BO3BpaTa,
HOBOE TPAaBO COOCTBEHHOCTH, Tomaaaroniee moj 3amuty cratbi 1 [IpoTokoma Ne 1. Tot xe
OPUHIUI  TPUMEHSETCS B OTHOUIGHWHM MEXaHM3MOB BO3Bpara WM BO3MEILEHHUS,
YCTaHOBJICHHBIX Ha OCHOBAHHMH 3aKOHO/IATEIIbCTBA, MPUHATOTO 10 patudukanuu KoHBeHINY,
€CIIM 3TO 3aKOHOATENILCTBO OCTAJIOCh B cuiie mocie patudukanuu [Ipotokona Ne 1 (Maltzan
u opyeue npomus Allemange (pem.) [BIT], 8 74 d); Kopecky npomue Cnosaxuu [BI1], § 35 d)).

363. Hanexxna Ha npu3HaHUE MpaBa COOCTBEHHOCTH, PEAIbHOE OCYLIECTBICHHE KOTOPOTO
HEBO3MOXKHO, PaBHO KaK U yCIOBHOE TPeOOBaHUE, KOTOPOE TEPSET CUITY U3-3a HEBBITIOTHCHUS
YCIIOBHS, HE MOTYT CUHTAThCS «MMYLIECTBOM» C TOUYKM 3peHust cratbd 1 IIpotokoma Ne 1
(Malhous npomues Yexuu (peut.) [BI1]; Kopecky npomue Crosaxuu [BI1], § 35 c)).

364. Bepa B TO, 4TO paHee AEHCTBOBABIIMI 3aKOH Oy/eT U3MEHEH B MOJIb3Y 3asBUTENS, HE
MOYKET pPacCMaTpUBATBCS KaK BHJl MPABOMEPHOTO OXKUJIAHUS C TOYKH 3PCHUS cTaThu |
IMporokoma Ne 1. CymiecTByeT pasHUIla MEXAy OOBIYHOW HaIeXI0i, Kak Obl HU Oblia
NOHsATHA €€ TOJOIUIEKa, ¥ MPABOMEPHBIM OXKUIAHWEM, KOTOPOE HOCUT 0ojiee KOHKPETHBIN
XapakTep M OCHOBBIBACTCS HAa HOPME 3aKOHA WMJIM Ha MPABOBOM aKTe, TAKOM Kak cyaeOHOe
pemenue (Gratzinger u Gratzingerova npomug Yexuu (pem.) [BII], § 73; Maltzan u opyeue
npomus Allemange (peu1.) [BIT], § 112).

() Byaymme moxoanl

365. Bymymme 10X0pl pacCMaTPUBAIOTCS KaK «UMYIIIECTBOY, TOJIBKO €CIIM OHU YK€ ObUIH
3apaboTaHbl WK Korja TpeboBaHue 00 MX BBIILIATE 00JaacT MCMOJHHUTEIbHON cuioit (lan
Edgar (Liverpool) Ltd npomus Coeounénnozo Koponescmea (peu.); Wendenburg u opyeue
npomus I 'epmanuu (pemt.)). Levanen u opyeue npomus @umnianouu (peur.); Anheuser-Busch
Inc. npomue Iopmyeanuu [BI1], § 64); nocranosienue Esponeiickoro Cyna mo neny N.K.M.,
npomueé Benepuu, nyHKT 36).

(9) Kuauentypa

366. Cratess 1 IIporokona Ne 1 mnpuMeHsieTcss K TPEACTaBUTEISIM JTHOEPaTbHBIX
npodeccuit M WX KIUEHTYype, TaK Kak IOCJIeTHUE, OyIydd BO MHOTOM YacCTHOIPABOBHIM
3JIEMEHTOM, MOTYT paccMaTpuBaThbCsi KaK HEKOTOpBIM aKTUB, a, CJEJ0BaTENbHO, Kak
UMYILECTBO C TOYKH 3pEHUs HepBOro mpetoxenus cratbu 1 Ilporokoma Ne 1 (Lederer
npomue 'epmanuu (peut.); Buzescu npomue Pymoinuu, 8 81; Wendenburg u opyeue npomusé
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T'epmanuu (peut.); Olbertz npomue I'epmanuu (pemt.); Doring npomue I'epmanuu (pemt.); Van
Marle u opyeue npomus Huoepnanoos, 8 41).

(h) JInumeH3uu Ha oCyUIeCTBJIEHHE KOMMEPUYECKOi IeATeIbHOCTH

367. JIumeH3us Ha OCYIIECTBICHHE KOMMEPYECKOU ACSITENFHOCTH PAcCMaTPHUBAETCS Kak
UMYILIECTBO; €€ OT3bIB paccMaTpUBAeTCsl KaK BMEIIATENIbCTBO B IPAaBO Ha YBaXKEHHUE
coOCTBeHHOCTH, rapaHTupoBanHoe craThEil 1 Ilporokona Ne 1 (Megadat.com SRL npomus
Monooswi, 88 62-63; Bimer S.A. npomue Monooeuwl, 8 49; Rosenzweig u Bonded Warehouses
Ltd npomus Ionvwu, 8 49; Capital Bank AD npomue boneapuu, § 130; Tre Traktorer AB
npomuse Llleeyuu, 8 53).

368. MHTepechl, CBSI3aHHBIE C KCIOJIB30BAaHUEM JIMIIEH3UM, TPEACTABISIOT COOOi
MMYIIECTBEHHBIC MHTEPECHl, Haxonasmuecs mon 3ammutoi cratbu 1 Ilporokoma 1, u 6e3
pacrpeneieHusl paJuoBeIaTeIbHBIX YaCTOT JIMICH3US JIMIIACTCS CMbIciia (IIOCTAaHOBJICHUE
bonwmoii [Tanater EBponetickoro Cyna no neny Centro Europa 7 S.r.l. u Di Stefano npomus
Hmanuu, nyaxrer 177-178).

(i) Huadasuus

369. Cratesa 1 Ilporokoma Ne 1 He Hamaraer Ha rocyaapcTBa oOmeld OOS3aHHOCTH TIO
MONJCPKAHUIO TOKYMATEIhbHOW CHOCOOHOCTH  JIEHEKHBIX  CPEJICTB, BJIOXKEHHBIX B
(WMHAHCOBBIE OpPraHW3alluM, MYTEM PETryIsIpHON HMHACKCAIMU BKIANOB (Rudzinska npomue
Honvwu (pem.); Gayduk u opyeue npomue Yxpaunwl (peut.); Riabykh npomue Poccuu, 8 63).
D10 ke mojoKeHHe aelicTByer a fortiori B oTHomieHMHM CymMM, pa3sMEIIEHHBIX B APYTHX
HepMHAHCOBBIX opraHu3anusax (mocranomieHne Espomeiickoro Cyma mo pemy Flores
Cardoso npomue [lopmyeanuu, myHKTBI 54-55).

Her Taxke y rocymapcTB 00s3aHHOCTH 00ECTIEUNBaTh COXPAaHEHUE CTOMMOCTH JIOJITOB WIIH
NPUMEHATh K YacTHBIM JojiraMm meHto ¢ yuérom uHbmsmuu (Todorov npomus boneapuu

(pemt.)).

(J) HHTeMmeKTyalbHasi COOCTBEHHOCTH

370. Cratpsa 1 IIporokomna Ne 1 mpuMeHseTCS K MHTEIICKTYaJIbHOM COOCTBEHHOCTH KaK K
takoBoii (Anheuser-Busch Inc. npomue [Topmyeanuu [BII], § 72).
371. Omna Taxxe NPUMEHSETCS K 3asiBICHUIO O PETUCTPALIMU TOPrOBOW Mapku (mam e, 8

78).

(K) Axoum

372. Axuuu, oOnamaromre SKOHOMHUYECKON IIEHHOCTBIO, MOTYT pacCMaTpUBaTbCi B
kauectBe umyniectBa (Olczak npomus [onvwu (pemt.), § 60; Sovtransavto Holding npomus
Vrpaunwt, 8 91).

(I) BeImIaTHI O COMATBLHOMY 00ecTIeYeHUIO

373. Tlpu omnpenenenun mnpumMeHuMocTd ctatbu | Ilporokoma Ne 1 Her HHKakux
OCHOBaHUU AJId pa3rpaHUUCHUA HAKONMUTCIbHBIX U HCHAKOIIUTCIIbHBIX BBITIJIAT.

374. Cratbsa 1 [Ipotokona Ne 1 He rapaHTHpyeT IpaBa MoJIy4aTh Kakue Obl TO HH OBLIO
COUAJIBHBIC BBbIIJIATHI. OI[HaKO €CJIn roCyAapCTBO-y4aCTHUK B CBOEM 3aKOHOAATCIIbCTBE
npeaycMaTpuBacT HalM4We COIMAJIbHBIX BBIIUIAT, HA3HAYaeMBIX KaK B CBSI3U C
nNpeaABapUTCIIbHO CACIIAHHBIMH OTYUCIICHUAMH, TaK W B OTCYTCTBHUC TAaKOBLIX, TO B
OTHOIIICHWH JIHII, YAOBJICTBOPSIONINX YCTAHOBJICHHBIM KPUTEPHUSIM, TAKUE BHYTPEHHIE HOPMBI
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JOJDKHBI  pacCMaTpUBAThCS B KadeCTBE OCHOBAHHS, IMOPOXKAAIOMIETO HMMYIIECCTBEHHBIH
WHTEpeC, momnajaromuii moa 3amuty cratbu 1 Ilporokoma Ne 1 (Stec u Opyeue npomus

Coeounénnozo Koponescmsa (pem.) [BII], §§ 53-55; Andrejeva npomue Jlamsuu [BI1], § 77;
Moskal npomus Ionvwu, 8 38.
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111.MATEPUAJIBHBIE OCHOBAHUS HEITPUEMJIEMOCTH

A. SIBHAsI HE0O0OOCHOBAHHOCTH

Cratbs 35 § 3 (a) — Yc/j10BHA HENPUEMJIEMOCTH

«3. Cyn 00BSBISET HEIPUEMIIEMOH JTFOOYIO WHANBHYaTbHYIO )KaJI00Y, IIOJAHHYIO B COOTBETCTBHU CO
cTaThér 34, ecliv OH COYTET, YTO:

a) 9Ta jKaja00a SBIAETCS SIBHO HEOOOCHOBAHHOM ...»

1. Obwue nonosicenus

375. Jlaxxe xorma xamobOa coBmectuMma ¢ KonBeHuumeidl u ¢opmanbHbIE yCIOBHUSA
npuemiieMoctu cobmoensl, Cya, TeM HE MEHee, MOXKET MPU3HATH Kajlo0y HempuemMiIeMoi
II0 OCHOBAaHHMAM, KacaloLIUMCS CYIIECTBa Jeja. [ JaBHbIM M3 TaKUX OCHOBAHMM SIBIISETCS
sBHasi HEOOOCHOBAHHOCTH Kaj00bl. ECTh BEPOATHOCTH, YTO MPUCYTCTBHE TEPMHUHA «IBHO» B
cratbe 35 § 3 a) moxer BBecTd B 3a0myxaeHue. I[Ipu OykBaJbHOM NMOHMMaHUU MOTJIO OBl
MOKAa3aThCs, YTO 3TO OCHOBaHHE HETPUEMIIEMOCTH MPUMEHSETCS JUIIb K TeM kanobam, ueit
HEOOOCHOBAaHHBI W HAJyMaHHBIM XapakTep cpa3y BHJIEH JIOOOMY HPOCTOMY YHTATEIIO.
OnHako, Kak CJIeIyeT U3 YCTOSABIIECHCS B OYeHb 00bEMHOMN MTPaKTUKH opraHoB KonBeHnu (To
ectb Cyna 10 1 HosiOps 1998 ronma u EBpomeiickoil KOMUCCHH TIO TIpaBaM 4YeJIOBEKa), 3TOT
TEPMHH CJIEAYEeT TPAKTOBATh IIUPOKO U COOTHOCUTH €r0 ¢ OKOHYATENbHBIM UCX0/10M nena. Ha
caMoM Jiefie «IBHO HEOOOCHOBAaHHOM» cuMTaeTcs Jrobas jkanoba, KOoTopas MO pe3yiabTaram
MPEBApUTEILHOTO PACCMOTPEHHUS CBOET0 MATEPUAIBHOIO COJAEPKAHUS HE COJEPXKUT
MPU3HAKOB HAPYIICHUS MPaB, TApAaHTHPOBAHHBIX KOHBEHINEH, U TOATOMY MOXKET OBITh Cpazy
MIpU3HaHA HerpuemMseMoi 6e3 (HopMaTbHOTO PACCMOTPEHHMS Jiejia MO CYHIECTBY (UTO OOBIYHO
JIOJIKHO OKQHYMBAThCsI BBIHECEHUEM ITOCTAHOBJICHUS ).

376. Mnorma mis BeIBoJAa O siBHOW HeoOocHOBaHHOCTH Cyay MOTYT TOTpeOOBaTHCA
BO3paXXEHUs CTOPOH. UTOOBI MPUUTH K mog00HOMY BbIBOY CyJ MOpO# MyCKaeTcst B CBOEM
pelIeHUH B JJIMHHYIO U CKpYMyJE€3HyI0 apryMmeHrtanuio. Bc€ 3To, ogHako, HE OTMEHSET
«IBHOTO» XapakTepa HeOOOCHOBAaHHOCTH kanoObl (Mentzen npomue Jlamseuu (pet.)).

377. BOJABIIMHCTBO  SIBHO  HEOOOCHOBaHHBIX  »kamo0®  mpusHatorcss de  plano
HENPUEMJIEMBIMU €UHOJINYHBIM CYIbEN WIM KOMUTETOM M3 TpéX cyaeu (crateu 27 m 28
KonBennun). OnHako HEKOTOPBIE KaJIOObl TAKOTO pOJia pacCCMATPUBAIOTCS MalaTaMu U JaxKe
B UCKJIIOUUTEIbHBIX ciiydasx bonbmioi nanaroit (Gratzinger u Gratzingerova npomus Yexuu
(pem.) [BIT]; Demopoulos u opyeue npomuse Typyuu (pem.) [BIT]).

378. Korna roBopsT o «sIBHON HE0OOOCHOBAHHOCTHY, TO PE€Yb MOXET MATH KaK O kanobe B
1IEeJIOM, TaK U 00 OTACIBHOW MpEeTeH3HMH, CPOPMYITHMPOBAHHON B paMKax Jieia. B HEKOTOphIX
JIeJIax 9acTh KaI0ObI MOXKET OBITh OTKIIOHEHA IO MPaBUTY YETBEPTON HHCTAHIIUH, B TO BPEMS
KaK Jpyrasi 9acTh KaloObl MOXKET OBITh MPU3HAHA MPUEMIIEMON M JJaKe BBUTUTHCS B UTOTE B
MOCTaHOBJIEHHE, KOHCTaTHupytollee HapyueHne Konsennuu. [loaToMy Tounee Ob110 ObI BECTH
peub 0 «IBHOM HEOOOCHOBAHHOCTH OTJIENBHBIX MPETCH3HI».

379. Jlna mOHMMAaHUS CMBICIa M OO0BEéMa TIOHATHS «IBHAas HEOOOCHOBAHHOCTHY
HEOO0XO/MMO TOMHHTH, YTO OJHHM H3 OCHOBHBIX NPHUHIMIIOB (YHKIMOHHUPOBAHUS BCEH
KOHBEHIIMOHHOM  CHCTEMbI  fBJIS€TCS TNPUHLUI  cyOcuauapHocTd. B KoHTekcre,
3aTparuBaronieM EBpomeickuii Cyx MO IIpaBaM YeIOBEKAa, 3TOT IPUHLHUII O3HAYAeT, 4TO
3ajaya 1Mo 00ecreyeHuIo COOMIOACHMSI M pealu3aluu NpaB, 3aKkperiéHHbIX B KoHBeHIMH,
BO3JIaraeTcsi B IEPBYIO OYEpEIb Ha BJIACTU IOCYNapCTB-y4acTHHKOB, a He Ha Cya. Cyn
BCTYMAaeT B JIEJIO, TOJBKO €CIM HAllMOHAJIbHbBIE BJIACTH HE CIPABIAIOTCS CO CBOEH 3amaueit
(Scordino npomue Hmanuu (Ne 1) [BI1], § 140). Ilocemy mnpeamouTuTenbHee, YTOOBI
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ycTaHOBIIeHHE (DAKTOB Jiella U PACCMOTPEHHUE CBSI3aHHBIX C HUMHU BOIIPOCOB MPOHMCXOJIUIIO,
HACKOJIBKO 9TO BO3MOXHO, Ha HAIIMOHAIBHOM YypoBHE. HalmoHANbHBIM OpraHaMm BJAcTH,
HaXOMAIIMMCS B TPSIMOM W TIOCTOSSHHOM KOHTAaKTE€ C JKMBBIMH YYaCTHHKAMH IIPABOBBIX
OTHOIICHHUI B CBOMX CTpaHaX, JOJKHO OBITh BHIHEE, KaKHe MEPhI CIeNyeT MpeAlNpUHUMATh
JUIL YCTpaHEHHWs TpeanoyiaraeMbeix HapymeHui Kouenuwu (Varnava u opyeue npomug
Typyuu [BIT], § 164).

380. fIBHO HEoOOCHOBaHHBIE >Kajd00bl MOXHO CrPYIIHUPOBATH B YETHIPE OTACIIbHBIC
KaTEerOpHH: KAI00bl «4ETBEPTON MHCTAHIIUNY, JKATO0BI, B KOTOPBIX MIPOCMATPHUBACTCS SBHOE
U OYEBUIHOE OTCYTCTBHE HApYIICHHS, JKAIOObI, HE MOAKPEIUIEHHBIC TOKA3aTeIbCTBAMH, H,
HAKOHEII, HeBPa3yMHUTEIbHbIC U HATyMaHHBIC KAIOObI.

2. «Yemeépman uncmanyus

381. Ocobas kareropwus xanod, nmocrynaronmx B Cya, HOCUT 001Iee Ha3BaHUE «KATOOBI
4eTBEPTON MHCTAHIMHUY». JTOT TEPMUH OTCYTCTBYeT B TekcTe KonBeHiuu. OH OBLT pOXKIAEH
MpereAeHTHON MpakTHKoi opranoB Konusenuuu (Kemmache npomus @panyuu (Ne 3), § 44) u
CMOTPUTCSI HECKOJIBKO MapaOKCAIBbHBIM, H0O0 yKa3bIBaeT Ha TO, yeM CyI He sBIseTcs. A He
SBJISIETCS OH aneUISIIUOHHOM, KaCCAalMOHHOM MJIM HAJ30PHOM MHCTAHIIMEN O OTHOLICHUIO K
cynam rocyaapcrB-ydacTHUKOB KonBenumu. Cya HE MOXKET MEepecCMOTPETh AEJIO TaK, KaK 3TO
cheman Obl HAIMOHANBHBIA BEpXOBHBIM cya. KamoObl 4eTBEPTOM WMHCTAHIIUU SIBIISIOTCS
PE3yNIbTaTOM HEMPaBWJIBHOTO TOHUMaHUs 3asBUTENsIMU poyid Cyma U mpUpObl CyIeOHOTOo
MEXaHU3Ma, YCTAaHOBJIEHHOT0 KOHBEHIMEH.

382. Hecmotpss Ha Hamuume ocoOeHHOcTel, KOHBeHIMS OCTaéTcsi MEXIYHApOIHBIM
JIOTOBOPOM, TOJYHMHSIOIIMMCA TEM JK€ IpPaBWJIAM, 4YTO M JAPYTHE MEXIOCYIapCTBEHHbIE
JIOTOBOPBI, B YaCTHOCTH, IIpaBUJIaM, YCTAHOBJICHHbIM BEHCKONM KOHBEHLMEW O IIpaBe
MEXIYHAPOAHBIX T0T0BOpOB (Demir u Baykara npomus Typyuu [BII], § 65). Cyn He MOxeT
MPEBBIIATh TPEeNbl OOIIeH KOMIIETCHIIMH, KOTOPYIHO CBOCW CYBEpPEHHOW BOJICH emy
nenerupoBan JloroBapuBaromiyecs rocyapcTBa. ITH mpeneiasl 0003HaueHbl B craThe 19
KonBeHuuu, KoTopast racur:

«B mensx oOecrneueHUs COONIONIEHUS O0S3aTENBCTB, NPUHATBIX Ha ce0s Bricokumu
JorosapuBaromumucs Ctoponamu 1o Hactosmed Komenmuum wu  I[IpoTokomam K HeEW,
yupexaaeTcs EBponeiickuii cyn 1o npaBaM 4eiaoBeKa. . .»

383. Takum o6pasom, kommereHiuss Cyna OrpaHUYMBAETCS TPOBEPKOH COONIONCHHUS
rocyJapcTBaMHU-y4aCcTHHKAMU 0053aTeNbCTB B cpepe mpaB demoBeKa, KOTOPhIE OHM Ha ce0s
npuHsuM, npucoequHuBmMch K KonBeniuu (u e€ Ilporokomam). Kpome toro, BBHIY
OTCYTCTBHSI TOJHOMOYMU J€MCTBOBATh HEMOCPEACTBEHHO B paMKaX IIPABOBBIX CHUCTEM
rocyaapcTB-y4acTHUKOB, CyJ IOJKEeH cOOJI0AaTh aBTOHOMHOCTb 3THX IPABOBBIX CHCTEM.
310 03HauaeT, yTo B 3a4ayy Cy/Ja He BXOAUT pacCMOTpPEeHHE (PAKTHUECKUX WA IOPUINUYECKUX
OLIMOOK, MPENNONOKUTEIHHO COBEPIIEHHBIX BHYTPEHHUM CYIOM, 33 HCKJIIOUYEHHEM TeX
Clly4aeB, KOTJla U B TOM Mepe, B KaKOW Takhe OUIMOKH MOTJIM YIIEMHUTh IMpaBa U CBOOOJBL,
sammaemble Konsennuend. Cyq HE MOXXET CaMOCTOSITENIbHO OLIEHHBATh (DaKTUUECKUE WIIH
IOPUAMYECKUE OOCTOATENbCTBA, KOTOPHIE 3aCTaBWJIM HAIMOHAJIBHBIA CyJ BBIHECTH TaKOe
peuienue, a He npyroe. B nporuBHoM cinydyae Cyxa npeBpaTHiics ObI B TPEThIO HIIM YETBEPTYIO
WHCTAHIIUIO, BBIMAS TPH 3TOM 3a MpeAeibl cBOMX mosHoMouwit (Garcia Ruiz npomus
Hcnanuu [BI1], § 28; Perlala npomus I peyuu, § 25).

384. C yuérom BBHIIEU3TIOKEHHOTO CIIEyeT KOHCTAaTUpoBaTh, uTo Cyj, Kak MpaBUIIO, HE
MOYET MepecMaTPUBATh 3aKIIOUEHHSI U BBIBO/IbI HAITMOHAIBHBIX CYJ0B OTHOCUTEIIBHO:

— ycTaHOBJIEHUS (aKTOB Jena;
— TOJIKOBAHMS U IPUMEHEHUS BHYTPEHHETO MpPaBa;
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— JIOMYCTUMOCTH M OIEHKH JIOKAa3aTeIbCTB B CyIeOHOM pa30upaTesibCTBE;
— MaTepUalibHOM CIPaBEJIMBOCTH MUCXO0a TPAKIaHCKOTO JIeTa;

— BHHOBHOCTH HJIH HEBUHOBHOCTH OOBHHSEMOIO B YIrOJIOBHOM JICJIC.

385. Cyx MOKeT B BUJIC MCKIIFOUCHUS TIEPECMOTPETh YKa3aHHBIC PEIICHHUS W BBIBOJIBI, HO
TOJILKO TOTJa, KOTJa OHHM HECYT CJelbl OTKPOBEHHOTO M OYEBHIHOTO TIPOU3BOJIA,
MIPOTUBOPEYAT CIPABEUTMBOCTH U 3[[PAaBOMY CMBICIY M CAMH I10 ceOe SBJISIOTCS HapyIIeHUEM
Kouennuu (Syssoyeva u opyeue npomug Jlameuu (uckimrouenue u3 crucka) [BII], § 89).

386. XKaymoba ueTBEPTON WHCTAHIIMM MOXKET OBITH 3asiBICHA IO JIFOOOW MaTepUaTbHOU
ctathe KOHBEHIIMU U 10 MOBOJY CIIOpa HA HAIIMOHAIILHOM YPOBHE U3 JIF00O0I OTpaciu mpasa.
JIoKTprHA 4eTBEPTOM WHCTAHIIMH TPUMEHSCTCS, B YACTHOCTH, B JICJIax:

— rpaxmanckux (Garcia Ruiz npomuse Hcnanmuu [BI1], § 28 u Pla u Puncernau npomus
Anooppet, 8 26);

— yronoBHbIX (Perlala npomue [peyuu, § 25, a taxke Khan npomus Coedunénnoco
Koponescmsa, § 34);

— HanoroBeiX (Dukmedjian npomue @panyuu, 8 71);

— couuanbHbx (Marion npomue @panyuu, 8 22);

— aJMUHUCTpATUBHBIX (Agathos u opyeue npomus I peyuu, 8 26);
— Kacarommxcs BeioopoB (Adamsons npomue Jlameuu, 8 118);

— KacamIIUXCs Bbe3Na, NMpeObIBaHUS W BBIABOPEHUST MHOCTPAHIEB (Syssoyeva u oOpyeue
npomus Jlameuu (uckmoueHue u3 ciucka) [BbII]).

387. Omnako daiie BCEro >KajnoObl 4eTBEPTOM MHCTAHIMM MOAAIOTCA 1Mo cTtatbe 6 § 1
KoHBeHIIMM B OTHOLIEHWM MpaBa Ha «CIPaBEIMBOE CyIeOHOE pa3doUpaTeabCcTBO» IO
IpaXIaHCKUM M YTOJIOBHBIM JienaM. Heo6xo1mumMo moMHUTH — (00 KIMEHHO B 3TOM BOIIPOCE U
KPOETCsl ICTOYHUK HEIIOHUMaHMs CO CTOPOHBI MHOTHX 3asBUTENEN) — UTO «CIIPABEIIMBOCTb
C TOUKH 3pEHMs CTaTbu 6 § 1 He ABIIAETCS CIPaBEVIMBOCTBHIO B «(MATEPUAIBHOM CMBICIIEY, TO
€CTb TOM, KOTOpast HAXOAUTCS Ha MEPECEUECHNH IIPaBa U 3TUKU U YCTAHOBUTh KOTOPYIO MOXKET
TOJIBKO CYJ, paccMaTpuBaloIui neino mo cymectBy. Crates 6 § 1 rapaHTupyer JMIIb
«IIPOLECCYAIBHYIO»  CIIPaBEUIMBOCTb, KOTOpas Ha IMpPAKTHKE BBIPAXXKAeTCsl B HAJIWYHUU
COCTSI3aTEeNIFHOTO pa3OupaTeNbCcTBa, B KOTOPOM CTOPOHBI paBHBI mepen cyaom (Star Cate
Epilekta Gevmata u opyeue npomus I peyuu (pert.)).

388. Ecnu, cCOOTBETCTBEHHO, jkanoba 4eTBEPTON MHCTAHLIMU 3asBisieTcs Mo cratbhe 6 § 1
Konsenuuu, Cyn OTKIOHSET €€, KOHCTaTUPYs, YTO pa30UpaTesIbCTBO, B KOTOPOM y4acTBOBAJI
3asBUTEINb, OTBEYAIO TPEOOBAHUAM COCTSA3AaTEIBHOCTH, YTO 3asBUTENh UMEN BO3MOXKHOCTh Ha
KaXI0M cTaguu  pa30upaTenbcTBa  MPEACTaBUTh  apryMEHThl M JI0OKa3aTelbCTBa,
NPECTABIISBIINECS €My BaXXHBIMHU JJISl 3alIUTHI CBOEH MO3MIMH, YTO OH HUMEN pealbHYIO
BO3MOXHOCTb OCITIOPUTH apryMEHTHI U JOKa3aTelNbCTBA IPOTUBOIIOIOKHON CTOPOHBI, UTO BCE
apryMeHThl, OObEKTUBHO Ba)KHBIC JJIS MCXOJa Jeja, ObUIM JOJDKHBIM 00pa3oM H3yYeHBI
CyZOM, YTO OCIapHBaeMoO€ pelIeHHe ObLJIO B HajAJeKalleM 0O0bEME MOTHBHPOBAHO Kak C
(aKTHUECKOM, TaK U C IOPUIMUECKON TOUKU 3PEHHS, U, CIEA0BATEIBHO, YTO pa30MpaTeNLCTBO
B II€JIOM OTBedasio TpeboBanusM cupaBemmBoctu (Garcia Ruiz npomuse Hcnanuu [BIT] n
Khan npomue Coeounénnoco Koponescmsa).

3. AsHoe u ouesuonoe omcymcmeue npusHaKo8 HapyuleHus

389. Ecnu xanoba cooTBETCTBYET (POpMaIbHBIM yCIOBUSIM MPUEMIIEMOCTH, COBMECTHMA C
KonBennueit u He sABiseTCs Ka1000i 4eTBEPTON MHCTAHILIMHU, TO BCE pAaBHO OHA MOXET OBIThH
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npu3HaHa SBHO HEOOOCHOBAaHHOM B Cllydasx OTCYTCTBHS NPHU3HAKOB HapyIICHUs Ipas,
rapantupoBaHHbiXx KonBeniueit. B atom ciiydae Cyn, oOpariasi BHUMaHHE Ha CYIIECTBO Jea,
JieNIaeT BhIBOJ 00 OTCYTCTBHM MPU3HAKOB HApYIICHUS U OOBSABISET Kajio0y HEmpHEeMIIEMOi,
HE Tepexos K CIeAyIole craauu nmpousBojcTBa. JKanoObl, TpeOyromume Takoro moaxosa,
MO>KHO pa3JIeIUTh Ha TPU TPYIIIIHI.

(a) OTcyrcTBHE NPH3HAKOB MPOU3B0JIA UJIH HECTIPABEIJINBOCTH

390. B COOTBETCTBMM C TPHUHIUIOM CYOCHIAMApPHOCTH, 3aJada 10 OOECIEeYEHUIO
coOJII0/ICHHsI TIPaB, 3aKpeIUIEHHBIX B KOHBEHIIMM, BO3/Iaraercsi B IEpBYIO Ouepeb Ha BIACTH
rocyJIapCcTB-y4acTHUKOB. [ToaTOMY, Kak mpaBuiio, yCTaHOBJICHHE (DAKTOB Jie7ia U TOJIKOBAaHUE
BHYTpeHHeI‘O HpaBa OTHOCATCS HUCKIKUYUTCIIBHO K KOMIICTCHIIMKW HAIIMOHAJIBHBIX BJIACTHBIX
OpPTaHOB, YbM 3aKJIOYEHUS U BBIBOJBI 00s3aTenbHbl 11 Cyna. OIHaKo, COTIIACHO MPUHIIHAITY
3¢ (heKTUBHOCTH TIpaB, CBOWCTBEHHOMY Bceil cucteMe Konpenmmu, Cyn MOXKET W JTOJDKEH
yOemuThCs, YTO TPOIECC TPHUHATHS OCHAPUBAEMOTO  3asgBUTEIIEM  pEIICHUsS  ObLI
CHpaBe,Z[.HI/IBBIM nu HpI/I 3TOM OTCYTCTBOBaJ'I HpOI/I3BOJI (HO,Z[ HpOI_[eCCOM HpI/IH}ITI/IH peLHeHI/I}I
UMeeTCs B BUY JIMOO aAMUHUCTPATUBHOE MTPOU3BOJICTBO, MO0 cyneOHoe, Mo 00a U3 HUX B
3aBUCHUMOCTH OT KOHKPETHOTO JIeTIa).

391. CnenoBarenbHo, Cya MOXKET TpPH3HATH SIBHO HEOOOCHOBAHHOW >Kajoly, KOTopas
OblJIa pacCMOTpPEHA IO CYIIECTBY KOMIIETCHTHBIMUA BHYTPEHHUMH OpPTaHaAMH C COOJIIOICHHEM
a priori cuemyrommx ycioBuid (M B OTCYTCTBHE IPHU3HAKOB, KOTOpbIE MOTJIA OBl
CBUJICTEIILCTBOBATH 00 OOpaTHOM):

- pa36I/IpaTeJ'H>CTBO HpOBOI[I/IJIOCI: OpFaHOM, YHOJIHOMO‘-IGHHBIM Ha TO HOpMaMI/I
HaIlMOHAIBHOTO TPaBa;

— Pa3doupPaTeNbCTBO MPOBOJUIIOCH C COONTFOZICHUEM ITPOIIECCYaTbHBIX HOPM HAIIMOHAJIBHOTO
npaBa;

- BaI/IHTepeCOBaHHaH CTOpOHa nmMeila BO3MOXKHOCTH Hpe,Z[CTaBI/ITB CBOH aprMeHTBI n
JOKa3aTciIbCTBa, KOTOpBIe BIIOCJICACTBUU 6I>IJII/I JOJIDKHBIM 06pa30M paCCMOTpeHBI
yKa3aHHBIM OPTaHOM;

— YIOJTHOMOYEHHBIE OPTaHbl PACCMOTPENM W TPHUHSIM BO BHHUMaHHE BCE (PAKTHUUECKHE H
IOpUINYECKUE OOCTOATENBCTBA, KOTOPHhIE OOBEKTMBHO BaXKHBI JUISI CIIPABEIJIUBOTO
paspelnieHus aena;

— pa3bupareqbCTBO OKOHYMJIOCH BBIHECEHHEM  PEIICHWS, MOTHBHPOBAaHHOTO B
JTOCTATOYHOM CTCIICHMU.

(b) OTcyTcTBHE NPH3HAKOB HECOPA3MEPHOCTH MEXKAY CPEACTBAMM U HEJSIMHU

392. Korna npaBo, Ha KOTOPOE 3asBUTEINb CCHIIACTCS, HE SABJISICTCS AOCOMIOTHBIM M MOYKET
OBITH MOABEPTHYTO OTPAHHYEHUSIM (KaK MpoNMcaHHbIM B KOHBEHIINH, TaKk ¥ yCTaHOBJICHHBIM
npeneaeHTHOW  mpakTukod  Cyma), Cyay 3a4acTyl0o TNPUXOAMTCS  aHAIM3UPOBATh
MPOMOPIHUOHAILHOCTh OCTIAPUBAEMOTO BMEIIATETHCTBA.

393. Cpenu Tpynmbl HOPM, YCTaHABIWBAIOIIMX pa3pelI¢HHbIC OTPaHUYCHHUS TpaB,
HEOOXOUMO pa3nu4aTh OCOOYI TOATPYIITY W3 YeTBIpEX craTeil: ctaths 8 (mpaBo Ha
YBaXEHHWE YaCTHOM M CEMEWHOW JXKU3HHM), CTaThid 9 (cBOOOAA MBICIH, COBECTH M PEIUTHH),
ctaths 10 (cBoOOma BeIpakeHus ), ctaThsi 11 (cBoOOma coOpanus u oObenuHeHus). Bee atu
CTaTbU UMEIOT OJIMHAKOBYIO CTPYKTYpY: IIepBasi 4acTh YCTaHABJIMBAET CaMO OCHOBHOE TPaBo,
a BTOpas 4YacTh OMKCHIBAET YCJOBHs, Ha OCHOBAaHWU KOTOPBIX TOCYIJapCTBO MOXKET
OTPAaHUYUTH OCYIIECTBIEHHE 3TOr0 MpaBa. TEKCTbl ATHX BTOPHIX YacTeH MOJIHOCTbIO HE
COBIMAJIAIOT, HO CTPYKTypa MX OJWHAKOBa. Hampumep, B ciiydae ¢ MpaBOM Ha yBa)KEHUE
YAaCTHOW M CEMEHMHOM KU3HU CTaThsl 8§ § 2 TOBOPUT, UTO:
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«He momyckaercss BMEMIATEILCTBO CO CTOPOHBI MyOIMYHBIX BIACTEH B OCYIIESCTBICHUE ATOTO
npaBa, 3a HCKJIIOYEHHEM CITydaeB, KOTJa Takoe BMEMIATENbCTBO MPEAYCMOTPEHO 3aKOHOM U
HEOOXOAMMO B JIEMOKPAaTHYECKOM OOIEeCTBE B HMHTEpecax HAIMOHAIBHONW OC30IacHOCTH H
0OIIIECTBEHHOTO MOPSA/IKA, SKOHOMHYECKOTO OJIATOCOCTOSIHUS CTPAHBI, B LIESAX MPEAOTBPAIICHUS
OecropsIIKOB WM TPECTYIUICHUH, JJIsi OXPaHbI 370POBbSI WIIM 3AIUTHI MIPaB M CBOOOJ JPYTHX
JIIDY.

Cratbs 2 [Ipotokona Ne 4 (cBoOoza mepenBUKEHUsI) OTHOCUTCS TAK)Ke K 9TOW KaTerOpHH
HOPM, IIOCKOJIbKY €€ TPeThsl 4acTh c(hOPMyIUpOBaHA IO CXOKEMY 00pasLy.

394. TIpu paccCMOTPEHUHU BMEIIATEIbCTBA MyOINYHBIX BIACTEH B OCYILECTBICHUE KaKOTO-
aub0 W3 YNOMSHYTHIX Bbime mpaB Cyn TPOBOAMT TPEXCTYNMEHYAThI aHanu3. Ecmu
JCMCTBUTENFHO B JieJie MPUCYTCTBYET «BMELIATEIbCTBO» CO CTOPOHBI rocyaapcTBa (a 3To
OTJIENbHBIN MPEIBAPUTEIBHBIA BOIPOC, HA KOTOPBIA HALO0 OTBETUTH, MOCKOJBKY OTBET HE
Bcerza oueBnieH), Cya nocieoBaTebHO OTBEYAET HAa TPU BOIIPOCa!

— bbI10 5IM BMEIIATENBCTBO NMPEAYCMOTPEHO «3aAKOHOM», KOTOPBIA B JOCTATOYHOW CTEIICHU

JIOCTYTICH U TIpeACKa3zyeM?

— Eciu pma, TO mpecinenoBaio JIM BMENIATENBCTBO IO KpaWHEW Mepe OJHYy U3 CTPOro

NEPEYUCIICHHBIX 1ieJIel (IepeueHb KOTOPhIX HEMHOTO OTIIMYAETCS B Pa3HBIX CTAThAX)?

— Ecnu na, T0 ObUT0 JIM BMEIIATENBCTBO «HEOOXOJUMBIM B IEMOKPATHUYECKOM OOLIECTBE» IS
JOCTHXKEHUS TpecielyeMOM 3akOHHOM wnenu? Jlpyrumu cioBamH, CYIIECTBYET JIU
COPa3MEPHOCTh MEXIY OTPAHUYCHUSIMHA U 3TOU 11€J1bI07

395. Tonpko UMb B Cllydae IMOJOXKUTEIHLHOTO OTBETa HA KaXAbld U3 TPEX BOIMPOCOB
BMEIIATENLCTBO OYJeT CUMTAThCS cOOTBeTCTBYIONMM KonBeniuu. Eciin X0Ts ObI OZMH OTBET
OoTpulaTeNieH, 3TO O3HauaeT Hanuyue HapymeHuss Kousenmuu. Ilpu paccmorpenun
nocienHero u3 Tpéx BompocoB Cya JOKEH YYHTHIBaTh CBOOOJY YCMOTpPEHHS, KOTOpPOH
pacnonaraiot rocyaapctsa. O0bEM 3T0il CcBOOOABI YCMOTpPEHHUS CHUJIBHO BapbUpYETCS B
3aBUCHMOCTH OT OOCTOSITENBCTB JieNa, XapakTepa IpaBa U xapakTepa BmemmateiabcTsa (Stoll
npomus llsetiyapuu [BI1], § 105; Demir u Baykara npomue Typyuu [BI1], § 119; S. u Marper
npomus Coeounénnoeo Koponeecmsa [bI1], § 102; Mentzen npomus Jlameuu (per.).

396. Takas cxema MPHUMEHSETCS HE TOJBKO K YHNOMSHYTHIM BBIIIE CTaThiM, HO U K
Oonplieil yactu Apyrux nojoxeHuid KoHBeHIMHM, BKIIOYas CIy4aw MOJpa3yMeBaeMbIX
OTpaHUYECHUM, HE MPONMUCAHHBIX HAMPSIMYIO B TEKCT€ COOTBETCTBYIOIIEH cTaThu. Hampumep,
IpaBo Ha JIOCTYII K Cyay, pu3HaHHOe cTaThEi 6 § 1 KonBeHuuu, He sBisteTcs: abCOMOTHBIM:
OHO MOYKET OBbITh MOJABEPIHYTO OTPAaHUUYEHUSIM, TOMYCTUMOCTbh KOTOPBIX MOJpa3yMeBaeTcs,
MIOCKOJIBKY 10 CBOEH MPHPOJIE ITO MPaBo TpeOyeT perJaMeHTalli CO CTOPOHBI TOCYAAapPCTBA.
JloroBapuBaromuecs: TOCy1apCcTBa pacroiaraloT HEKOTOPOH CBOOONION yCMOTPEHHUS B 3TOM
Borpoce. TeM He MeHee, MoOCJeIHEE CIOBO B BONPOCE O COONIONEHUHM TpeOOBaHMN
KonBennuu ocraérest 3a Cynom. Cyn AomkeH yOeauThesl, YTO B pe3yibTaTe BMENIaTeIbCTBA
IPaBO YEJIOBEKAa Ha JOCTYH K CyJy HE OrpaHMYMBAETCS TaKUM 0Opa3oM U B TaKOW CTEIEHH,
YTO OKAa3bIBAETCs YIIEMJIEHA caMma CYIIHOCThb 3TOro mnpasa. Kpome Toro, Takoe orpaHu4eHue
npaBa Ha JIOCTYII K CyJly TOJIbKO Tora OyJaeT COOTBETCTBOBATh cTtaThe 6 § 1, koraa oHo Oyzaer
HAIpaBJIEHO Ha JOCTIKEHHWE 3aKOHHOM 1enu U Korma OyneT MpUCyTCTBOBATh
IPONOPIMOHATIBHOCTh MEX/y MCHOJIb3YEMBIMH CPEICTBAMU U Tpecienyemoil nensto (Cudak
npomus Jlumest [BI1], § 55).

397. Ecnu npu npenBapuTeIbHOM paccMOTpeHHH kannoObl Cya yOeauTcs, YTo ONMCaHHbIe
BBIILIE YCJIOBUS OBLIM COOMIOACHBI, M UTO C YYETOM BCEX BaXKHBIX OOCTOSITENLCTB JieJia MOXKHO
cenath BBIBOJ 00 OTCYTCTBMM HECOPAa3MEPHOCTH MEXAY ILENsMH, KOTOpBIE IMpecienyeT
rOCy/IapCTBEHHOE BMEIIATENbCTBO, W  HCIONB30BAaHHBIMU CpPEACTBAMHU, TO Kajloba
OOBSIBIIACTCS HETIPHEMJIEMIIEMON B CBs3U C €€ SBHOI HEOOOCHOBAHHOCTHIO. MOTHBHPOBKA
pelleHus O HEMPUeMIIEMOCTH TMOJIHOCThIO MJIM TIOYTH TIOJHOCTHIO COBMAJaeT ¢
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aprymeHranuei, k kotopord Obl puber Cyx nmpy BBIHECCHHH MOCTAHOBJICHHS TI0 CYIIECTBY
nena 00 oTcyTcTBUM HapyieHus (Mentzen npomue Jlameuu (perL.)).

(c) /JIpyrme 0OTHOCHTEIHLHO MPOCTHIE BOMPOCHI, KACAKIINECS CYIIECTBA Jeja

398. Kpome omucaHHBIX BBIIIE CHUTYAIMid, MOTYT ObITb M Takue, korna Cyn mpu3Haér
)Kano0y SBHO HEOOOCHOBAHHOW, €CIIM OH YOEIWJICSA, YTO B CHJIy NPUYUH, KACAIOIIUXCS
CyllecTBa Jesia, MpHU3HAKM HapylmIeHHs TMOJ0keHHs KOHBEHIMHM, Ha KOTOpOE CChUIaeTcs
3asBUTENb, OTCYTCTBYIOT. Takoe BO3MOKHO B JIBYX CIydasix:

— KOrjJla WMeeTCS YCTOSIBIIAsCS W OOmmMpHas TpenefcHTHas npaktuka Cyja,
chopMyJIMpOBaHHAS TIPH PACCMOTPEHHUH WICHTHYHBIX HIIA TIOXOXKUX JICJI U TIO3BOJISIONIAS
caenaTth BbIBOJ 00 oTcyTcTBUU HapyiieHus KonBenmuu B ganHoMm faene (Galev u opyeue
npomus boneapuu (pemt.));

— KOrga Jaxe IpU  OTCYICTBUM  TPELENEHTOB,  HANpsMyI  3aTpardBarolluX
paccMaTprBaeMblil BOIIPOC, €CTh BO3MOXKHOCTb CJIeJIaTh BBIBOJ 00 OTCYTCTBMM MPU3HAKOB
HapymieHus KoHBeHuMM ¢ yd€roM JApyrux CyLIECTBYIOIIMX IpeueneHTos (Hartung
npomus Ppanyuu (perL.)).

399. B o6oux yka3zaHHbIX ciydasx Cyay BO3MOXHO TPHAETCS JOATO W THIATEIBHO
paccMmatpuBaTh (akThl Jeia W Bce JApyrue umeronire 3HaueHue siaeMmeHTsl (Collins u
Akaziebie npomus [llseyuu (pemt.)).

4. . XKanoowl, He noOKpeniéHHble 00KA3AMe1bCMeamu

400. Paz6uparensctBo B Cyze HOCUT coCTs3aTeIbHbIN Xapakrep. CTOpOHBI (3asBUTENb U
rOCYapCTBO-OTBETYMK) JIOJDKHBI MOJKPEIUIAITH CBOM BBICKA3bIBAaHUSA KakK (DaKTHUECKH
(mpenocraBisist Cyny HeoOxoaumble (akTHYECKHE J0Ka3aTelbCTBA), TaK M IOPHINYECKU
(0OBsICHSS, TTOYEMY OHHU CUHTAIOT WM HE CUUTAIOT, YTO TO WIN MHOE TosiokeHne KoHBeHmn
OBUIO HAPYIIEHO).

401. BaxxHO HAmOMHUTH HEKOTOphIC TOJIOkKEeHUs u3 TpaBuia 47 Permamenta Cypna,
OTIPENIeNIAIONIETO CO/IePKaHNe UHIANBHTyalbHbIX Kal00:

«1. XKamo0Os1, mpeacTaBnsieMble Ha OCHOBaHMM cTaThu 34 KoHBeHIMH, MMOMal0TCsA HA OJIaHKAX,
npenocTaBisgeMbix CeKkpeTapruaTroM, €Cld TOJbKO MHOE He OyIeT MpPeayCMOTPEHO pPEIICHUEM
Cyna. Xamoba mopKHa COAEpKaTh BCIO 3alpOIICHHYI) HH(POPMAIMIO ¢ pa3MEIICHUEM €€ B
COOTBETCTBYIOIIHNX YacTAX (popMyIisipa v BKIIOYATh B ceOs:

d) kpaTkKoe U HaJIeKaIIee U3T0KEeHHE (HDAKTOB;

C) KpaTKOC M HaJICKAICC M3JIOKCHUC MPCANOJIaracMoro HapymieHus HJIW OpeArnojaracMbIX
HapymeHI/Iﬁ KOHBCHLII/II/I 1 COOTBCTCTBYIOIIUX JOBOJOB;

2. a) Bceii nadopmanym, ykazanHod B noamynkrax "d" - "f' myHkra | Hacrosmero mpaBuia,
W3JI0KEHHOW B COOTBETCTBYIOIIMX pa3zjeiax (Qopmyisipa KajloObl, TOJDKHO OBITH TOCTATOYHO,
9T00BI MO3BOJNTE Cymy OMpeneinuTh MpeaMEeT W 00heM KaIoOBl, HE mMpuOeras K H3yUeHHIO
JIPYTUX JOKYMEHTOB.

3.1. ®opmynsip xamoObl MOIKEH OBITh TOANMCAH 3asSBUTENIEM WM €ro IPeICTaBUTENEM H
COTIPOBOXKIATHCSI:
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

a) KOMMUSAMU OTHOCAIIUXCA K HACITY JOKYMCHTOB CyI[€6HI>IX N HHBIX peIHCHI/Iﬁ uin wMep,
CBA3aHHBIX C IICIIBIO >1<an0651;

b) KONUsSIMU JOKYMEHTOB U PEIICHUH, OTBEPIKJAIOIINX BHITOIHEHUE 3asSBUTEIEM TPEOOBAHHUS
00 wWcYepmaHWM BHYTPEHHUX CPEJCTB TIPABOBOWM 3alllUTBl M CPOKA TOJAud  IKaJIOOHI,
YCTaHOBJICHHOTO ITyHKTOM 1 ctathu 35 KoHBeHIINH;

5.1. HeBbimonuenne TpeGOBaHMI, YKa3aHHBIX B MyHKTaX | - 3 HACTOSIIEro MpaBUiIa, MOXKET
MOBJIEYb 32 cO00I 0TKA3 B pACCMOTPEHUH Kano0sl Cy1oM, eci TOIBKO:

a) 3asBUTEIb HE MPEICTaBMI yOeAUTEIbHBIE MTOSICHEHHS HEBBITOTHEHUST UM TpeOOBaHHMIA;

C) Cy,[[ HC NPpUMET PCUICHUC 00 MHOM 1O CBOEM HHUIIMATHUBEC WUJIN 110 O6paHICHI/IIO 3asBUTCIIA.

e

402. K tomy xe, coriacHo npaBmiy 44C § 1 PernamenTa Cyna:

«KOT/Ia CTOPOHA He IMpenocTaBiseT WH(OPMAIUIO WK T0Ka3aTeNbCcTBa, 3anpoimieHHsie Cynom,
WIKM HE PacKpbIBacT II0 CBOSH WHHIIMATUBE BAXKHBIC CBEJACHUS, WM WHBIM CIHOCOOOM
OTKa3bIBACTCS NMPUHHUMATH JEATEILHOE ydyacTue B pasouparenbctBe, Cyq MOXKET cAenaTh u3 eé
MTOBE/ICHNUS BBIBOJBI, KOTOPbIE COUTET HAJIICKAIIIUMI.

403. Ecau ykazanHble ycinoBus He coOmoneHbl, Cyn 00bsABISeT kano0y HemprueMIeMoil B
CBSI3M C SIBHOII HEOOOCHOBAHHOCTHIO. Takoe BO3MOXHO B JABYX CITydasx:

— KOTJa 3asBUTENIb JIUIIb OTPAaHWYMBACTCS YIOMHHAHHEM OJHOTO WM HECKOJBKUX
nonoxxeHnii KOHBEHIIMM W HE OOBSCHSET, B Y€M COCTOUT HAPYIICHUE, KPOME CIy4acB,
Korma ¢ yu€toM (pakToB Jenma OTBET Ha 3TOT Bompoc oueBuneH (7rofimchuk npomues
Yrkpaunwi (pemt.); Baillard npomue ®@panyuu (per.));

— KOTZA 3asBUTEIIb HE NMPEAOCTaBISICT WM OTKA3bIBACTCS IPEJOCTABUTH JOKYMEHTAJIbHbBIC
JI0Ka3aTeIbCTBA B MOJIEPKKY CBOUX YTBEPKACHUHN (peub, B YACTHOCTH, UIET O CyAeOHBIX
U MHBIX PELICHUAX HALMOHAIbHBIX OPIaHOB), KPOME CIy4aeB HAJIMUYUS MCKIIOUUTEIbHBIX
OOCTOSITENIbCTB, HE 3aBUCAIIMX OT €ro BOJM W MPENATCTBYIOUIMX BBIOJHEHUIO 3TOM
00s3aHHOCTH  (HampuMmep, Korja aJMUHHCTpAllds HUCIPABUTEIBHOIO  YUPEKICHUS
OTKAa3bIBACT JIMIIEHHOMY CBOOOABI JHIy B mepecbuike B CyJ JOKYMEHTOB IO €ro JIeNy)
WM KpOMe citydaes, Korga caMm CyJ IpUHAMAaeT MHOE PELICHHE.

5. HeepazymumenvHule u HAOYMAHHbIE HCATO0bL

404. Cyn OTKIJIOHSIET B CBSI3U C SIBHOH HEOOOCHOBAHHOCTBIO JKal00bI, KOTOPbIE HACTOIBKO
HeBpa3yMHUTENbHEL, 4T0 y Cyna 0OBEKTHBHO OTCYTCTBYET BO3MOXHOCTB IMOHATH (DaKThI ena
U CYTb 3asIBJIIeMBIX MpeTeH3uid. To jxe Kacaercss M Ha[yMaHHBIX *aJlo0, TO €CTh TeX, KOTOphIE
OCHOBBIBAIOTCSI Ha ()aKTax, CYIIECTBOBAHME KOTOPBHIX OOBEKTUBHO HEBO3MOXKHO, WIIU
KOTOpBIE SIBHO IPOTHUBOPEYAT 3/[PaBOMY CMBICITY, WIH OBIIM IOMPOCTY MpHUAYMaHbl. B Takmx
cllyyasix OTCYTCTBHE MpPH3HAKOB HapyuieHHs KOHBEHLMH OYEBUIHO JHOOOMY OOBIYHOMY
HaOII0ATEIIo, Ta)Ke HE UMEIOIIEeMY IOPUINIECKOTO 00pa3oBaHMs.
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

B. OTcyrcTBHE 3HAYUTEIBHOIO yilepOa

Cratbs 35 § 3 (b) — Kputepun npuemieMocT

«3. Cyn oOBSBISET HEMPUEMIIEMOH JTIO0YI0 MHIUBUAYAIBHYIO JKal00y, IOJaHHYI0 B COOTBETCTBHU C
MOJIOKEHHUSMH CTaTh 34, €CJIM OH COYTET, YTO:

(b) 3asBUTENH HE MOHEC 3HAYMTEILHOTO YIepOa, €CIIM TOJIEKO MPHUHIIAII YBAXKCHUS MPAB YEIOBEKA,
rapaHTupoBaHHbIX KoHBeHInedl win IIpoTokonamu K Hed, HE TPeOyeT pacCMOTPEHHS KaloObl IO
CYIIECTBY. DTOT KpUTEPUN HE MOXKET OBITh MPUMEHEH ISl OTKJIOHEHHUS Jell, KOTOPhIe HE IMOIYYHIH
JOJKHOTO PAaCCMOTPEHHS BO BHYTPUTOCYIaPCTBEHHOM CYEY.

1. Konumexcm npunamus H08020 Kpumepus

405. Co BcrymienueM B cuiry [Iporokona Ne 14 (1 utons 2010 roga) HOBOoe OCHOBaHUE
MOTMOJIHUJIO CHUCOK MPETYCMOTPEHHBIX CTAaThEN 35 kpuTepueB npuemieMocTd. CorjiacHo
cratbe 20 IIpoTokona, HOBas HOpMa MPUMEHSETCS KO BCEM KaloOaMm, HaXOISAIIMMCS Ha
paccmotrpenun Cynia, 3a UCKIIIOUEHUEM TeX, KOTopble ObLIH pu3HaHbl CyZ0oM MpHUeMIIEMbIMU
no BeryruieHust [Iporokona B cuimy. COOTBETCTBEHHO, B MoOcTaHOBIEeHUU bosnbioi [lamarst
EBponeiickoro Cyna mno pnemy Vistins u Perepjolkins npomus Jlameéuu, myHKT 66,
IpeBapUTEeIbHOE BO3PaXKEHHE BJIACTEH 00 OTCYTCTBMM 3HAYMUTENBHOrO Yyiepba ObLIo
OTKJIOHEHO, TTOCKOJIBKY kasto0a Obuta 00BsiBIeHa Tpuemiemoit B 2006 roay, 10 BCTYIJICHUS B
cuny [Ipotokomna Ne 14.

BBenenue 3TOoro HOBOrO KpuTepus ObUIO NPU3HAHO HEOOXOJUMBIM BBHUAY IMOCTOSHHO
Bo3pacrapomieil  3arpykeHHoctu Cyma. DTOT  KpuUTepuid BBICTYMaeT B  KauecCTBE
JOTIOTHUTEIBHOTO CPEJCTBA, KOTOpOEe MOrio Obl 1mo3BoiuTh Cyay CKOHLIEHTPUPOBATHCS Ha
Jenax, TpeOYIOMMX pPacCMOTpeHUs Mo cymiecTBy. MHade roBops, oH AomkeH nath Cymy
BO3MOXXHOCTh ~ OTKJIOHSITh  Jlefla, IPU3HAHHbIE  «HE3HAUYUTEIbHBIMUY», IOCPEICTBOM
NPUMEHEHUS TMPUHINIA, KOTOPHI TOBOPUT, YTO CYAbM HE MOJDKHBI 3aHUMATHCS TaKUMU
nenamu («de minimis non curat praetor»).

406. o 1 urons 2010 roma monsitue «de minimis» ¢popMaibHO OTCYTCTBOBAIO B TEKCTE
EBpormeiickoii KOHBEHIIMM TI0 MpaBaM 4YeIOBEKa, OJTHAKO OHO HE Pa3 YIIOMUHAJIOCh B OCOOBIX
MHeHusix uieHoB Komuccuu (cM. [oxnaast Komuccun B gene Eyoum-Priso npomus
Opanyuu; H.F. K.-F. npomue 'epmanuu; Lechesne npomus @panyuu) n cyneit Cynma (cm.,
Hanpumep, Dudgeon npomus Coedunennoco Koponescmsa;, O’Halloran and Francis v. the
United Kingdom [BII]; Micallef npomus Maneme: [BII]), a Takke B BO3paKCHHSIX,
npezcraBieHHbIX Cyay rocyaapcTBaMH-OTBETYMKAMHU (CM., Haripumep, Koumoutsea u opyaue
npomus I peyuu (pemt.)).

2. Ilpeomem

407. Crates 35 § 3 b) cocrour ux TpEéx OTAENbHBIX uacTei. B mepBoil uacTtu
chopmynupoBan cam mnpuHIuM: Cya MOXET OOBSBUTH HENMPHEMJIEMOW JIO0YIO >Kalooly,
3agBUTENb KOTOPOH HE TMperepren 3HAuuTedbHOro ymepba. Jlamee cruenyiorT Be
OTpaHUYUTENbHBIX OroBopkU. CoriacHo mepBoil U3 Hux, Cya He MOXKET MpHU3HATh Kalooy
HENPUEMJIEMOW, €ClIi MPUHIUIT YBAXXEHUS MpPaB YelOoBeKa TpeOyeT pacCMOTpPEHUs Jefa Io
cymectBy. B cooTBeTcTBHM CcO BTOpOM OroBopkoi, Cya HE MOXKET Ha OCHOBAHMHU HTOTO
HOBOT'O KPHUTEpHUS OTKJIOHUTH JAEN0, KOTOPOE HE MOJYYUJIO JOJKHOTO PacCMOTPEHUs BO
BHYTpUTOCyIapcTBeHHOM cyzae. CieayeT yHOMsIHYTh, YTO B COOTBETCTBHM C TONpPaBKAMU,
BHOcUMbIMU B KonBennuto crarbeit 5 [Ipotokona Ne 15, koTophlit B HacTosiIiee BpeMsl €liie
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

HE BCTYNHI B CHIy, BTOPYIO B3allATHYI0 OTOBOPKY cieayeT wuckmountb.! B ciydae
coOuro/IeHHsI TpexX KpuTepueB HempuemseMoctd, Cyl oOBsABIIET jkano0y HenmpuemiIeMol Ha
OCHOBaHUWU MOJMYHKTA «b» myHKTa 3 ¥ myHKT 4 ctathu 35 KonBeHIum.

408. B pemenuu mo nemny Shefer npomus Poccuu Cyn OTMETWJ, YTO HECMOTpPS Ha
OTCYTCTBHE (POPMAIBHON HEpapXUMU MEXAY TpeMs acleKTaMu MOANMyHKTa «b» myHKTa 3
CTaTh¥l 35, BOMPOC «3HAYUTEIHHOTO yiepOa» SBISETCS KIOUEBHIM HOBBIM KpuTepuem. B
OOJIBIIMHCTBE CIy4aeB MPHUIEPKUBAIOTCS HEPAPXUUYECKOrO IMOJX0/Aa, B KOTOPOM KaxIbli
ACTIEKT HOBOTO KPUTEPHUS PACCMATPHUBAIOT TO-0UEPEIH.

409. TonkoBaTh U NPUMEHSATH 3TO YCIOBHE MPUEMIIEMOCTH YITOJIHOMOYEeH Toiabko Cyma. B
TEYCHHE ABYX JIET CO JTHS BCTYIUICHHS B CHTy [IpOTOKONA MPUMEHSTH 3TOT KPUTEPUN MOTIIN
ToJbKO manatel U bonbmas [Mamara (crates 20 § 2 IIpotokoma Ne 14). C 1 urons 2012 roga
KPUTEPHiA IPUMEHSIOT Bce cyeOHbIe cocTaBsl Cyna.

410. Cyn BmpaBe NMPUMEHUTHh HOBBIM KPUTEPUM MPUEMIIEMOCTH IO CBOCH WHUIIMATHBE
(pemenue Erpomneiickoro Cyma mo geny lonescu npomugé Pymwinuu) wnu B OTBET Ha
BO3paXKCHHE, BBIABUHYTOE BiacTsAMH (rmoctaHosienue EBporneiickoro Cyma mo mey Gaglione
u opyeue npomué HMmanuu). B psane ciayudaeB, Cyn paccMaTpuBaeT HOBBIM KpUTEpHMl 110
paccMOTpeHHsl Apyrue KpuTepueB npuemiemoctu (pemenune Eppomerickoro Cyma mo aemy
Korolev npomus Poccuu; pemenue EBponeiickoro Cyna no neny Rinck npomus @panyuu;
Gaftoniuc npomueé Pymwvinuu; pemenune EBpomneiickoro Cyna mo nemy Burov npomug
Monooeuwt; pemenne Espomeiickoro Cyna mo geny Shefer npomueé Poccuu). B npyrux
CIIy4asiX OH MEpPEeXOJUT K PACCMOTPEHHUI0 HOBOTO KpPUTEPHsl TOJIBKO MOCIE HCKIIOYEHUS
npounx (pemenue Epomeiickoro Cyma mo neny lonescu npomué PymviHuu; pelieHue
Esponetickoro Cymaa o aeny Holub npomus Yexuu).

3. Ilpemepnen nu 3asa6umens sHauumMenbHbuLU Yiepo

411. OcHOBHBIM acCIEKTOM, COAEPKAIIUMCSA B KPUTEPHUH, SIBISIETCA BOIIPOC O TOM, TIOHEC
T 3aABUTENb «3HAUUTENBHBIM yiiepO». [loHsATHE «3HauMTENBHOrO yIiepOay OCHOBAHO Ha
ujee, YTO HApyLIEHUE IPaBa, HECMOTPSl HA €ro PeaJbHOCTh C IOPUAMUYECKON TOUKU 3PEHUS,
JOJIKHO JOCTUTaTh MHHMMAJIBHOTO YpPOBHSI TSDKECTH, YTOOBI SIBJSTHCS OCHOBAHMEM IS
paccMOTpeHHsI B MEKIYHApOAHOM cyzae. HapymieHusi, KOTopble HOCAT Cyry0o TeXHUYECKUi
XapakTep M SBJSIOTCS HECYIIECTBEHHBIMH 3a IpelnenamMu (opMalibHBIX paMoK, He
3acIy’KMBalOT KOHTPOJS Ha eBporeiickoM ypoBHe (pemenue EBponeiickoro Cyna mo aemy
Shefer npomue Poccuu). OnieHKa 3TOr0 MUHUMAJILHOTO YPOBHS SIBJISICTCSI OTHOCUTEILHON U
3aBHCUT OT BceX 00cTosTenbcTB Jena. Cephe3HOCTh HApYIICHUs CIEAyeT OLICHUBATh,
NpUHUMAas BO BHUMaHHE KaK CYOBEKTHBHOE BOCIPHUSTHE 3asBUTENSA, TaK U OOBEKTHBHBIE
acriekthl gena (pemerne EBpomeiickoro Cyma mo geny Korolev npomueé Poccuu). OpHako
CyObEKTHBHOE BOCIPHUAITHE 3asBUTENI HE MOXKET caMo Mo cebe ObITh JOCTaTOYHBIM ISt
BBIBOJIa O TOM, YTO OH WJIM OHA MOHEC 3HauuTeNbHbIN yiiepd. CyObeKTHBHOE BOCIPUSTHE
JIOJDKHO OIUPAThCsl Ha OObEKTHBHBIE OCHOBaHUs (pemeHue EBpormeiickoro Cynma mo aemy
Ladygin  npomueé Poccuu). Hapymenne KoHBEHIIMM MOXKET KacaThbCid  BaKHBIX
MPUHIIMITHATBHBIX BOTIPOCOB U, TAKHM 00Pa30M, SIBISATHCS MPUIMHON 3HAYUTEIHLHOTO yIiepOa
HE3aBUCHMO OT (puHaHCOBOro mHTepeca (pemerue Eporeiickoro Cyma mo memy Korolev
npomus Poccuu). B mocranoBnenuu no neny Giuran npomue Pymvinuu, myHkTsl 17-25, Cyn
OpUILeT K BBIBOAY, YTO 3asABUTENIO0 OBbLT NPUYMHEH 3HAUMTEIbHBIA yIepO, MOCKOIBKY
pa3dupaTenbCTBO Kacaloch MPUHIUIMAIBHOTO JJIsl HETO BOMPOCA, 3 UMEHHO: YBaXXEHUS €T0
UMYIIECTBEHHBIX TMpaB M JKUIUIIA. OTO ObUIO BONPEKH TOMY (akTy, UYTO UENbI0

4. Crnenyer ynanuth (GOPMYIHUPOBKY «H MPH yCIOBUH, YTO HA 3TOM OCHOBAaHUHM HE MOXKET OBITh OTKAa3aHO B
pPACCMOTpEHHHM  HUKAKOro  Jiella, KOTOopoe He OBUI0  HauiexalmuMm  o0pa3oM  pacCMOTPEHO
BHYTPUTOCYIaPCTBEHHBIM CYI0M» B oAnyHKTe «Dy nyHkTa 3 crateu 35 KoHBeHIUU.
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

BHYTPHUTOCYIAPCTBEHHOTO pa3OUpaTenbCTBa, SBJSBIIETOCS MPEAMETOM JKaloObl, Oblia
KOMIIEHCAINSI CTOMMOCTH YKPAQJCHHBIX W3 KBApTUPHI 3asBUTENS MPEIMETOB Ha CyMMY B
350 eBpo.

412. Kpome TOro, mpu OleHKe CyOBeKTHBHON 3HAUMMOCTH Bompoca Juist 3asBuress, Cya
MOKET YYHUTHIBaTh IIOBEJICHUE 3asBUTENs, HampuMep, Oe3NelCTBUE B Xoje CyIeOHOro
pa3dupaTensCTBa B TEUCHHUE ONMPEACTICHHOTO CPOKa, IEMOHCTPUPYIOIIEE, YTO B ATOM Cllydyae
cyneOHOe pa3dupaTesIbcTBO HE UMEINO ISl Hee 0oJbIIoro 3HadeHus (pemenne EBporelickoro
Cyna no neny Shefer npomus Poccuu). B nocranonenuu no neny Giusti npomue Umanuu,
nyHKTHI 22-36, Cyn BBel OIpEACICHHBIE HOBBIC AacCMEeKThl, KOTOPHIC YYUTHIBAT TIPHU
OTIpe/IeIiEHU MUHUMAIIBHOTO TOPOTa TSHKECTH B IENSIX OOOCHOBAHHS PACCMOTPEHHS JAela
MEXIYHApOJHBIM CYyJIOM, a HMEHHO, XapakTep MPeANnoJIoKUTEIbHO HApYUIEHHOTO IpaBa,
TSDKECTh 3asBJICHHOTO HAPYIICHUS, U (WJIU) MOTCHIMAIBHBIC MOCIEACTBUS HAPYIICHUS s
JUYHOM cuTyauuu 3assutens. I[lpu onenke mocnencrBuii Cyn, B 4aCTHOCTH, PACCMOTPHUT
BOIIPOC O TOM, YTO HAaxXOAMTCA TMOJA Yrpo30H, WJIM HCCIEAYeT pPe3ylbTaThl
BHYTPUTOCYIapCTBEHHOT'O Pa30MpaTeIbCTBa.

(a) OTcyTcTBHE 3HAYUTENBLHOTO PUHAHCO6020 YIIEPOA

413. B psizie nen ypoBEeHb TSDKECTH OIICHUBAIOT B CBETE (DMHAHCOBOTO BIIUSIHHS CIIOPHOTO
COOBITHS W 3HAYCHUS Jena I 3asBuTeNss. OUHAHCOBOE BIMSHHE OIEHHWBAIOT HE MPOCTO B
CBETE KOMIICHCAIIMU MOPAJILHOTO Bpena, Tpedyemoit 3asButeneM. B pemennu mo neny Kiousi
npomus I peyuu, Cyj MOCTaHOBUJI, YTO TpeOyeMasi cyMMa KOMITCHCAIIMK MOPAJIbHOTO Bpena,
a umeHHo, 1000 eBpo, He UMeIa 3HAaUEHUS JJI BBIYUCICHUS pealIbHOM LIEHHOCTH BOIIPOCa JIst
3asIBUTENSA. DTO MPOM3OILIO TOTOMY, YTO 3asSBUTEIN YaCTO CAMOCTOSTEIBHO PAaCCUUTHIBAIOT
CyMMY KOMIICHCAIIMX MOPAJIBLHOTO BpEla Ha OCHOBAHWU COOCTBEHHBIX MPEIIONIOKEHUN O
3HAYUMOCTH CyI€OHOTO CITopa.

414. Yro xacaeTcs HECYIIECTBEHHBIX (PUHAHCOBBIX mocheAcTBuit, Cya NpUXOAWI K
BBIBOAY 00 OTCYTCTBHHM <GHAYHTEIBHOTO yIiepba» B CICAYIONIUX JeliaX, B KOTOPBIX
paccMmarpuBaeMasi CyMMa COCTaBIIsiIa mpuOu3uTensHo S00 eBpo Wil MEHBIIIE:

— B JIeJie KacaTeJabHO CyAeOHOro pazOupaTeNbCcTBa, B KOTOPOM OCIapHBaeMas CymMMma Oblia
pasna 90 eBpo (pemenne EBponetickoro Cymaa mo aeny lonescu npomue Pymvinui);

— B JIeJie KacaTeJlbHO HEBBIMIAThl TOCYJaPCTBEHHBIM OPraHOM 3asBUTEIIO0 CYMMBI pa3MepoM
MeHee oHoro eBpo (pemenue EBponetickoro Cymaa mo aeny Korolev npomus Poccuu);

— B JleJe KacaTelbHO HEBBIJIAThl TOCYJApPCTBEHHBIM OpPraHOM 3asiBUTENIO CYMMBI,
npuoOIM3UTENbHO paBHOM 12 eBpo (moctanoBieHue Epometickoro Cynma 1o aemy
Vasilchenko npomue Poccuu, nyHkt 49);

— B Jlesie KacaTeslbHO IuTpada 3a HapylIeHHe MpaBMl JOPOXKHOTO IBMKEHUS B cymme 150
CBpPO U OTMCTKHU B BOAUTCIILCKOM YAOCTOBCPCHUU 3aABUTCIISL B BUAC OOHOI'O H_ITpaq)HOFO
6amna (pemenue Esponeiickoro Cyna no geny Rinck npomus @panyuu);

— 3ajepiKKa BhILIATH B 25 eBpo (mocranosinenue EBpomeiickoro Cyma mo aemy Gaftoniuc
npomus Pymvinuu);

— HeucnoJiHeHue TpeboBaHus 1Mo Bo3MmenieHuto 125 eBpo (pemenune EBpomneiickoro Cyma mo
neny Stefanescu npomue Pymvinuu);

— HEHCIIOJIHEHHE TOCYIapCTBCHHBIMH OpraHaMH BIAcTH O0SM3aTeNbCTBA MO  BHIMJIATE
sasBuTento 12 eBpo (pemienne Eppomnetickoro Cyma mmo aeny Fedotov npomueé Monooewt);

— HEHCIIOJIHEHHE TOCYIApCTBEHHBIMM OpraHaMHM BIAcTH O0s3aTeNbCTBA IO  BBINJIATE
3asBuTento 107 eBpo, a Takke pacxomoB U U3EpKeK B cymme 121 eBpo, uroro 228 eBpo
(pemenne EBpomnetickoro Cyma mmo aeny Burov npomueé Monooewt);
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

— B jene kacarenbHO mTpada B cymme 135 eBpo, usnepkek B cymMMe 22 €BpO M OJIHOTO
mTpadHOro 6ayia B BOAUTEIBCKOM YAOCTOBEPEHUH 3asBHUTENA (pemeHue EBponelickoro
Cyna no neny Fernandez npomus ®@panyuu);

— B gene, rae Cya OTMETHIJ, 9TO CyMMa YKa3aHHOTO MaTepHalbHOTO yiiepba cocTaBuiia
504 eBpo (pemenue Erponeiickoro Cyna o neny Kiousi npomus I peyuu);

— B Jlene, T/ie IepBOHAYalIbHOE TpeOOBaHUE HA CyMMY 99 eBpo, BBIIBUHYTOE 3asBHTEIEM B
OTHOIICHUH CBOETO aJBOKATa, OBLIO PACCMOTPEHO B JIOMOJIHEHUE K TOMY (DaKkTy, 4TO eMy
OBLT IPUCYKIEH PKBUBAJIEHT 1 515 eBpo 3a NIUTEIBLHOCTH CY/IeOHOTO pa30upaTesbCTBa 1O
cymiectBy nena (pemenue Esponeiickoro Cyna no neny Havelka npomue Yexuu);

— B Jene O 3aJ0/DKCHHOCTH 10 3apa0OTHOM IiaTe B CyMMe, JKBHUBaJICHTHOU
npubmmsutensio 200 eBpo (pemenue EBpomneiickoro Cyma mo neny Guruyan npomud
Apmenuu);

— B JIeNie KacaTelbHO U3NepkeK B cymme 227 eBpo (pemenue EBpomneiickoro Cyna mo aemy
Sumbera npomue Yexuu);

— B JIeNie KacaTelIbHO WCIIOJHEHMsI TIOCTAHOBJIICHUST Ha cymmy 34 eBpo (pelicHue
Eponeiickoro Cyna no neny Shefer npomus Poccuu);

— B JIeJIe KacaTeIbHO MOPAJIbHOIO BpeAa Ha cymmy 445 eBpo NIpu IPEKpaleHUuH Mojadu
anekTposHepruu (pemenue Epponeiickoro Cyna no neny Bazelyuk npomue Ykpaunul);

— B Jlele KacaTelbHO aJMHUHHCTPATUBHBIX mTpagoB Ha cymmy 50 eBpo (pemieHue
EBponeiickoro Cyna o neny Boelens u opyeue npomueé benveuu,

— B Jenax, Korga TpeOOBaHHWS OTHOCSTCS K BO3HArpa)JICHUIO B pasMmepe oT 98 eBpo 10
137 eBpo, miItOC MPOLEHT 3a MPOCPouKy miarexa (pemenue EBponeiickoro Cyaa no nemy
Hudecova u opyeue npomue Cnosaxuur).

415. B pemenun no neny Havelka npomus Yexuu Cyn mpuHSI BO BHUMaHUE TOT (hakT,
YTO HECMOTPs Ha TO, YTO Bo3MmenleHWe B cymme 1 515 eBpo, cTporo roBopsi, HE MOIJIO
CUMTATbCS HAUIEKAIIEH W JOCTATOYHOW KOMIIEHCALIMEHM C TOYKM 3PEHHUS MNPELEAECHTHOM
npaktukn Cyna, cyMMa He OTJIMYalach OT HaJyuIeXalledl CHpaBeIIMBOM KOMIIEHCALIMHU 10
TaKOH CTETEeHU, YTOOBI MPUIMHHUTH 3asIBUTEIIO 3HAUUTENBHBIN YIIIepO.

416. Hakonen, Cyny BaXHO TOMHHUTBH, YTO IOCIICJICTBHUSI MaTepUAIbHOTO yIiepOa He
JIOJDKHBI OLIEHUBAThCS a0CTPAKTHO; Jake HEOOJBIION MaTepHaabHBIN yliepO MOXKET UMETh
3HaYeHHEe B CBETE€ OCOOOM CHUTyallMd, B KOTOPOl HaXOAWTCA JIMIO, a TAaKXKe B CBETE
SKOHOMHUYECKON CUTYyallMU B CTpaHE WM PETHOHE MpOoXuBaHMs 3asBuTens. ClenoBaTenbHo,
Cyn paccmarpuBaeT pes3ynbTaT (pUHAHCOBOrO ymiepOa, MpUHUMAas BO BHUMaHUE CHUTYallHIO
3agBuTens. B pemenun no neny Fernandez npomus ®panyuu TOT (HaKT, YTO 3asBUTENb
ABJISUICA CyJb€H aIMMHUCTPATUBHOTO aNeJUIIUOHHOrO cyna B Mapcerne, uMen 3Ha4eHHue s
CyJla, IPUIIEIIIEro K BBIBOAY O TOM, 4TO mTpad B cymme 135 eBpo He sBIsICS A HEe
3HAYUTEIbHON CYMMOM.

(b) 3uauuTeabHBI uHancoswblli yIEPo

417. Hanportus, B aenax, korma Cyn cudMTaeT, 4TO 3assBUTEIEM IMOHECEH 3HAYMUTEIbHBIN
¢uHAHCOBBIN yIIEepO, KpUTEpU MOXKET OBITh OTKJIOHEH. TaK MpOM30ILI0, HAmpuMmep, B
CIICTYIOIINX JIeJIax:

— B Jzene, rae ObUIM YCTaHOBJICHBI 3aJIEPKKH OT AEBSATH J0 COpPOKa AEBITH MECSIEB MpU
MCIIOJTHEHUH MOCTAHOBJICHUM O MPHUCYXJACHUN KOMIIEHCAIMH 33 JJIUTENbHOCTh Cy1€0HOTO
pa3bupaTenbCcTBa, a yKazaHHbIe CyMMbl BapbupoBaimuchk oT 200 mo 13 749,99 epo
(mocranosnenue Eppomnetickoro Cyma o aeny Gaglione u opyeue npomue Umanuu);
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

— B JeJe KacaTeNbHO 3aJIep)KeK BBIMUIATHl KOMIICHCAIIMA 32 SKCIPOIPHUPOBAHHYIO
COOCTBEHHOCTh W CYMM, HCYHCISIEMBIX JECATKAMH THICSY €BpO (IIOCTaHOBIICHHE
Erpomneiickoro Cyna no nemny Sancho Cruz u opyeue npomue Ilopmyeanuu, TyHKTBI 32-

35);

— B JIeJie KacaTeJIbHO CIIOPHBIX TPYAOBBIX MpaB, CyMMa TpeOOBaHMI 1O KOTOPOMY COCTaBHIIA
1 800 eBpo (mocranosienne Eppomnetickoro Cyma mo aeny Zivié¢ npomue Cepouu);

— B JIeNie KacaTelbHO JUIMTEIIEHOCTH TPa)XXIaHCKOTO CYACOHOTO pa3OMpaTesbcTBA CPOKOM
MSTHAIIATE JIET U TISITh MECSIIEB, & TAK)KEe OTCYTCTBUS CPEACTBA IPABOBOW 3alUTHI, CyMMa
TpeOOBaHUI 1O KOTOPOMY COCTaBIISIa «3HAYUTEIBHYIO CyMMY» (TIOCTaHOBJICHHE
Esponetickoro Cymaa mo aeny Giusti npomue Umanuu, myHKTHI 22-36);

— B JIeJie KacaTeJIbHO JUIUTEIbHOCTU MPaXXAaHCKOro cyAeOHOT0 pa3doupaTesibcTBa, B KOTOPOM
COOTBETCTBYIOIIas CyMMa, Kacamollascs I0coOus MO WHBAIUIAHOCTH, HE SBIAJIACDH
He3HauuTeNnbHOM (mocraHoBieHue EBpomeiickoro Cyna mno npeny De leso npomue
Hmanuu),

— B Jene, B KOTOpPOM OT 3asBUTENS TpeOOBaJM OIUIATUTH CYAEOHBbIE H3ICPKKHU,
npesbimaromme Ha 20% ee mecsuHbld noxox (moctanoBieHue Eppomeiickoro Cyma mo
neny Pietka npomue Ilonvwu, myHKTh 33-41).

(c) OTcyTcTBHE 3HAYUTENBLHOTO HEMAMEPUATILHOZ0 YIIEPOA

418. Ognako Cyn He 3aHUMaeTCs WCKIIOYUTENBHO JIelaMH O HE3HAYUTEIbHBIX
(UHAHCOBBIX CyMMax MpU MPUMEHEHUU KPUTEPHUS 00 OTCYTCTBUHM 3HAUUTEIHHOTO yiiepoa.
DakTUYECKUIl pe3yabTaT PacCMOTPEHUsS Niela Ha BHYTPUTOCYAAPCTBEHHOM YPOBHE MOXKET
UMETh MOCIIEACTBUS, OTINYHbIE OT (UHAHCOBLIX. B pemenuu no aeny Holub npomus Yexuu,
peumienuu no aeny Bratii Zatkove, A.S. npomus Yexuu, pemenuu no neny Matousek npomug
Yexuu, pemiennu 1o neny Cavajda npomue Yexuu, pemennu 1o aeny Jirsak npomue Yexuu n
pemennn no neny Hanzl u Spadrna npomus Yexuu Cyyn OCHOBBIBAI CBOHM BBIBOIBI HA TOM
dakTe, 4YTO HEKOMMYHUIIUPOBAHHBIE 3aMEUaHHs JAPYTUX CTOPOH HE COJEpKall HHUKAKUX
HOBBIX WJIM UMEIOIUX OTHOIICHUS K JIeNy CBEIEHUH, U perneHrne KOHCTUTYIIMOHHOTO cya B
KaXIOM JieJie He ObUIO MPHHATO Ha MX OCHOBe. B pemrenun mo meny Liga Portuguesa de
Futebol Profissional npomus Ilopmyeanuu Cyn npuberHyn K TOH Ke apryMeHTaIliH, YTO
OblTa M3JI0KEeHA B pemieHuu 1o neny Holub npomus Yexuu. COOTBETCTBYIOIIUM YIIEPOOM
SIBJISIICS. TOT (haKT, YTO 3aSBUTEINIO HE OBLIO HAIMPABICHO MHEHUE MPOKYPOPa, a TAKXKE CyMMa
19 MUITMOHOB €BpPO, KOTOPYIO KOMITAHHIO MOTJIM MPUHYAWTH BBIMLIATUTH. Cya MmpHILIEn K
BBIBOJTY, UTO KOMITAHUS-3aIBUTEIh HE TIOHECTA yIiep0a B pe3ylbTaTe OTCYTCTBHS COOOIICHUS
00 yKa3aHHOM MHEHUH.

419. AmnanormuHo, B gene Jancev npomug "Owisweli 1ococragckou Pecnyoauxu
Maxeoonus" (pemi.) xano0a Kacajlach OTCYTCTBHUSI MyOJUYHOTO OTJIAIICHHS PEIICHUS Cyaa
nepBoid wHCTaHmuu. Cyqn TpHIIET K BBIBOAY, YTO 3asBHTENh HE IMOHEC 3HAYUTEIHHOTO
yimiep0a, TOCKOJIBKY OH HE SBJSUICS moTreprneBmeld cropoHoi. Cya Takxke ydesd, 4To
0053aTeNLCTBO IO CHOCY CTEHBI M BBIBO3Y KHPIHYEH, KOTOPOE SBUJIOCH PE3ylIbTaTOM
HE3aKOHHOTO TIOBEJEHUS 3asBHUTENs, HE Hajlarajo Ha HEro 3HAUYUTEIbHOrO0 (PUHAHCOBOTO
Opemenu. JlpyruMm aenom, B KOTOPOM JEHEKHas cymMMa He Oblla HampsMmylo HcTpeOoBaHa
3asgBUTENEM, ObLIO Aeno Savu npomus Pymwinuu (pemienue EBpormeiickoro Cyma). B sTtom
cIy4ae 3asBUTEIbh IKAIOBAICSA HA HEHUCIOJIHEHHWE OINPEACTICHHBIX IOCTAHOBJICHUM,
BBIHECEHHBIX B €0 MOJIb3Y, BKJII0Yasi 0053aTeIbCTBO O BblJaue CBUICTEIbCTBA.

420. B mocranoBiaennu 1o neny Gagliano Giorgi npomue Hmanuu Cyn BuepBbie
paccmarpuBan  JkajgoO0y KacaTelbHO JJIUTEIBHOCTH  V207108HO20  CYNONPOU3BOCTBA.
PaccmoTrpeB TOT (akT, YTO HakazaHWE 3asBUTENs OBLIO COKpAIIEHO B pE3ylIbTaTe
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

JUTUTENIEHOCTHU cyneOHoro pazouparenbcTBa, Cy/1 MPHIIEN K BEIBOAY, YTO TAKOE COKPAICHHE
CpOKa KOMIICHCHUPOBAIO 3asBUTEIIO WM YaCTUYHO YMEHBIIHWIIO BpEJ, KOTOPHIA OBLT eMy
NPUYMHEH B Pe3yNbTaTe UTMTEIBHOCTH cyneOHoro pa3zdouparenbcTBa. CooTBeTcTBeHHO, Cyn
MOCTAHOBWJI, YTO 3aSBUTENIO HE ObLI MPUYMHEH 3HAYMTENbHBINA yiiep0. B pemennn mo nemy
Galovi¢ npomus Xopeamuu, Cyn npuiiien K BbIBOAY, YTO 3asBUTEIb HU3BJICK (HaKTHYECKYIO
MOJIb3Y W3 YPE3MEPHON UIUTEIBHOCTH 2PAdiCOAHCKO20 CYIOTPOU3BOACTBA, MOCKOJIBKY OHA
oCTaBaJlaCh B CBOCH COOCTBEHHOCTH €Il IIECTh JIET M JIBa Mecsia. B 1IByX Apyrux
TOJUTAHJICKUX JIeTIaX Tak)Ke ObLIa pacCMOTPEHA UTUTENFHOCTD YTOJIOBHOTO CYJOIPOU3BOICTBA
U OTCyTcTBHE OJ(P(PEKTUBHOIO CpPEICTBa MPAaBOBOW 3alIUTHl, a WMEHHO, B PEIICHHU
EBpomneiickoro Cyna no neny Celik npomus Huoepranoos u B pemiennn EBponetickoro Cyna
no gneny Van der Putten npomus Huodepranoos. YanoObl 3asBUTENEH KacalucCh
UCKITIOYUTENFHO JUTUTEIHLHOCTH pa3buparenscTBa B BepXxoBHOM cyje, B pe3ysbTare CpoOKa,
KOTOPBIH TOTpeOoBaNICs ANCIIAIIMOHHOMY Cyay Ha odopmieHue marepuainoB aena. OmHaKO
B 000MX CIIydasx 3asBUTENH 00KalIoBajM pEIICHHE 0 BOIpOcaM IpaBa B BepxoBHOM cyrie,
HE TIpe/ICTaBUB 000CHOBaHUS i oOkanmoBaHus. [Ipuns k BRIBOY, 4TO kajioba HE Kacallach
HU TOCTaHOBIIEHUS BepXOBHOro yna, HM KaKOro-TMOO W3 AacleKTOB MPEIIIeCTBYIOMIETO
YrOJIOBHOTO cynonpou3BoacTBa, Cyn B 00OMX Ciydasx cYell, 4TO 3asBHTEISIM HE ObLI
NPUYMHEH 3HAYUTETbHBIN yiepo.

421. B pemenuu no aeny Zwinkels npomuse Huoepranoos eTMHCTBEHHOE BMEIIATEIIHCTBO
B IIPaBO Ha YBa)XCHHUE JKWJIMINA TI0 CTaThe § Kacalloch HECAHKIIMOHUPOBAHHOTO JIOCTYyIa
WHCIIEKTOPOB KOHTPOJIS HAJ| YCIOBHSMHU TpPyJa B Tapax, W, COOTBETCTBEHHO, Cyl OCTaBHII
TaKylo >kano0y 0e3 yIOBJIETBOPEHHMs KaK OKa3bIBAIOIIYI0 «HE 0Oojee 4yeM MHHHUMAalbHOE
BIIMSTHHC)» Ha MPABO 3asSBUTEIIS HA KWJIUIIE U YBAKCHUE TUIHON KU3HH.

(d) 3HauuTeNbHBIH HeMamepuanbHbLiL yUIEPO

422. TlepexonuMm k nenam, B kotopelx Cya OTKIOHMI HOBBIM kputepuil. B nene 3A.CZ
s.r.o. npomus Yexuu, nyHkT 34, Cyn mnpumen K BBIBOAY, YTO HEKOMMYHHUI[MPOBAaHHBIE
BO3PQXKEHUS MOIJIM COJEpPXKATh HEKOTOpPhIE HOBBIE CBEICHUS, O KOTOPHIX KOMITAHUS-
3asgBHUTENb HE Obula ocBefoMIIeHA. Brinenss pewmenue no aeny Holub npomue Yexuu cpenun
npounx mogo0HbIX nen, Cyn He MOT MPUNTH K BBIBOIY, YTO KOMITAHWW HE ObUT MPHYMHEH
3HaYUTeNbHbIN ymepO. Ta e aprymeHtranus Obula HCIONb30BaHA B IOCTAHOBIECHUU
Erpomneiickoro Cyna no aeny BENet Praha, spol. s r.o. npomus Yexuu, nyHkT 135; u B
noctaHoByiiean EBponetickoro Cyna o aeny Joos npomus Lllsetiyapuu, myskt 20,

423. B mnocranoBneHun mo aeny Luchaninova npomus Ykpauwwvi, myHkT 46-50, Cyn
OTMETUJI, YTO PE3YJIbTAT CyeOHOr0 pa3dupaTenbCTBa, KOTOPOE, 10 YTBEPXKICHUIO 3asIBUTEIS,
OBLIIO0 HE3aKOHHBIM M HECIPABEIMBBIM, OKa3al OMpPEIeICHHOE OTPHUIATEIbHOE BO3ICHCTBUE
Ha ee MpoeCCHOHATBbHYIO KU3Hb. B 4acTHOCTH, OOBMHUTENBHBIN MPUTOBOP B OTHOILIEHUU
3asIBUTEIIS CTaJl OCHOBAHUEM JUJISl €€ YBOJbHEHUS ¢ pa0boThl. ClenoBaTeNbHO, 3assBUTEIIO ObLI
NPUYMHEH 3HAYMTENbHBIN yiiep0. B mocranoBienuu mo aeny Diacenco npomus Pymwinuu,
MYHKT 46, TPUHIUIHAIGHBEIM BOMPOCOM IS 3asBUTENs OBLIO €ro MpaBO CUUTATHCS
HEBUHOBHBIM COTJIACHO MYHKTY 2 cTaThH 6.

424. B mnocranoBneHuu mno neny Van Velden npomue Huoepnanoos, myHKTHI 33-39,
3asIBUTENb KAIOBAJICS HAa HapylieHue nmyHKTa 4 cratbu 5 KonBeHruu. Brnactu yrBepkmany,
YTO 3asIBUTEIIO0 HE ObLT MPUYMHEH CYIIECTBEHHBIN yIIIepO, MOCKOJIBKY BECh CPOK COJIEPKaHUs
MOJl CTpake B XOJe MpPeIBAPUTENILHOTO CJIEeICTBUSA ObUI BBIYTEH U3 CPOKA €ro TIOPEMHOTO
sakmoueHus. Opnako Cya  yCTaHOBHMJ, YTO OTJIMYUTENBHOM YEPTOM  YTOJIOBHOTO
CYIOTPOU3BOACTBA BO MHOTMX TOCYAAapCTBAaX-ydyaCTHUKAX SBJSETCS Ha3HAYeHHE CpOKa
COJIep>KaHUs MO CTPaXeH J0 OKOHYATEIHHOTO MPU3HAHUS BUHOBHBIM, H €r0 UCKIIOYCHHUE W3
MOCJIeNyIONero HakazaHus; eciu Obl Cyn mpu3HaT B IEJIOM, 4YTO JoOoW  ymiepo,
BOZHUKAIOIIUNA B pe3ylbTaTe COACPKAHHUS TIOJ CTpaXedl B Xole MpeIBapUTEILHOTO
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

CIIE/ICTBHSI, TAKMM 00pa3oM siByisieTcst IPSO facto HesHaunTenbHBIM s 11esiell KoHBeHImu, 310
BBIBEJIIO OBl OOJBIIYI0 YacTh MOTEHIMAIBHBIX KalIoO MO cTatbe 5 U3 cdepsl ero
paccmoTrpeHusi. BospaxkeHue BiacTeli B COOTBETCTBUU C KpHUTEpUEM 00 OTCYTCTBUU
3HAYUTEIBHOTO yIepOa, COOTBETCTBEHHO, ObUIO OTKJIOHEHO. J[pyruM nenom mo cratee 5, B
KOTOPOM BO3paXK€HHE BJIACTEH IO HACTOSIIEMY KPHUTEPHIO ObUIO OTKJIOHEHO, CTallo JENo
Bannikov npomue Jlameuu, myHkTsl 54-60. B 3TOM nene cpok comepikaHusi MOJ CTpaxel B
X0Jle TPEABAPUTEIBHOTO CIEACTBUS COCTaBUJI OAMH TOJ, OAMHHAAUATh MECALEB U
BOCEMHAIIIaTh JHEH.

425. B Tpex MHTEPECHBIX JIeNlaX, Kacaloluxcs kajao0 Ha Hapymenus ctateit 9, 10 u 11,
BO3PaXCHUS BIIACTEH Ha OCHOBAaHMHM OTCYTCTBHUS 3HAUMTENBHOTO yiiepba Takxke Obuin
otkioHeHsl. B mocranosnennu Esponetickoro Cyna no aeny Vartic npomue Pymvinuu (Ne 2),
nyHKTHI 37-41, 3aBUTENb KaJIOBAJICS, YTO OTKA3aB €MY B MPEAOCTABICHUH BEreTapuaHCKOro
MUTaHMS, HEOOXOAUMOTO €My B CUJTYy OYIUCTCKUX YOEKIEHUH, TIOpeMHasi aJMHUHUCTPAIUI
HapyIIWIa ero npaBo Ha cBOOOAY BepoucnoBenaHus 1o cratbe 9. Cya mpuien K BEIBOAY, YTO
IpEeIMETOM >KajJoObl SIBISUICS Ba)KHbIA, NPUHIMIHAIBHBIM Bompoc. B moctaHoBineHuu
EBponeiickoro Cyna no neny Eon npomus @panyuu, nyHKT 34, xamoba mo cratbe 10
BKJIIOYaJa BOMPOC O TOM, JOJDKHO JM OCKOpOJEeHHE TJaBbl TOCYJdapCTBa OCTaBaThCs
npectyruieHneM. OTKIOHUB Bo3paxkeHue Biactei, Cyx mpuiien K BbIBOAY, YTO BONPOC ObLI
CyOBEKTUBHO Ba)KHBIM ISl 3aBUTENS U OOBEKTHBHO MPECTaBIsUT OOUIECTBEHHBIH HHTEPEC.
B mocranoBnenun no neny Berladir u opyeue npomus Poccuu, nyHkt 34, Cyn He cuen
YMECTHBIM OCTaBJISITh 0€3 YIOBJIETBOPEHHUs XaoObl mo ctathsiM 10 m 11 co ccbuikoil Ha
noanyHKT «b» myHkTa 3 cratbu 35 KOHBEHIMH, YYHTBIBas JOKa3yeMOCTh TOTO, YTO OHHU
KacaJlch MPUHIIUIHAIBHOTO BOIIPOCA.

4. Jlse 3auumuvie 02080pKU

426. Koraa Cyn omnpenenui, B COOTBETCTBHH C OIMMCAHHBIM BBIIIIE MTOJIX00M, YTO HE ObLT
MPUYMHEH 3HAYUTEIbHBINA yIepO, clieyeT NeperTu K MpoBepKe, ABISETCS JIM OJIHA U3 JBYX
3alIUTHBIX OTOBOPOK B MOIMYHKTE «b» MyHKTa 3 cTaTtbu 35, TeM HEe MEHee, 00s3bIBAIOLICH
Cyn paccMoTpeTh anody Mo CyIIeCTBY.

(a) Tpebyer au NMPUHOMI YBaKEHUs NMPAB 4YeJ0BeKAa PACCMOTPEHHs KAJ00BI IO
CYLIeCTBY

427. BTOpBIM 3JIEMEHTOM BBICTYIAET 3alIUTHasi OroBopKa (cM. [TosICHUTENBHBIN JOKIAT K
[Tpotokomy Ne 14, §81) Ha OCHOBaHMH KOTOpPOH »kajgoba HE MOKET OBITh NpHU3HAHA
HEeNPUEMIIEMOH, €CITM MPUHLUI YBAXXCHHS TPaB YelloBeKa, rapaHTUpOBaHHbIX KoHBeHIMEN 1
e€ Ilporokonmamu, TpeOyeT pacCMOTpEHHUs Jeja MO CYIIECTBY. TEKCT 3TOH OTOBOPKH
MEPEKINKAETCS CO BTOPOM yacThio cTaThkl 37 § 1 KoHBeHIMH, KOTOpast HCMIOTHSET OI00HYIO
(GYHKIMIO B KOHTEKCTE MCKIIOYEHHS KaJI0Obl U3 CIHCKA MOAJIEKAIIUX PACCMOTPEHUIO JIET.
Ta e GopmynupoBKa UCHOIB30BaHa B cTaTthe 39 § 1, re aTa OroBopka CIyXHT YCIOBHEM
0/100peHUsT MUPOBOTO COTJIAIICHUSI MEXKAY CTOPOHAMHU.

428. Opranbl KoHBeHIIMM TPaJWIIMOHHO TOJKOBAIM ATH MOJOXKEHUS KaK OOs3bIBAIOIINE
MPOJOKATh PAcCCMOTPEHHUE JeNla, HEB3Upas Ha HaJlMuyue MHUPOBOTO COTIALICHUS MEXIY
CTOPOHAaMM WJIM KaKOTro-JIMOO NIPYroro KpUTEpHs Uil HCKIIOYeHHs jaena u3 chucka. Cyn
MOCYUTA HEOOXOAMMBIM MPOJOJKUTH PACCMOTPEHHUE KaloObl B Jieje, 3aTparuBaBLIEM
BOMPOCHI OOIIEro XapakTepa, MMEBIIME OTHOWIEHHEe K cobmonenuto Konsenuumu (Tyrer
npomue Coedunénnozo Koponrescmea, nynkror 24-27).

429. TlogoOHbIe BOMPOCH! OOIIET0 XapakTepa BO3ZHUKAIOT, HAIPUMEp, KOrJa HE00X0AUMO
YTOYHHUTH 00s13aTeNbCcTBa rocyAapcTB o KoHBEHIIMK MM MPHU3BaTh TOCYIapCTBO-OTBETYUKA
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IMPAKTUYECKOE PYKOBO/JICTBO I10 KPUTEPUAM ITPUEMJIEMOCTHU

K pa3pelIeHruI0 CTPYKTYPHOU MPOOJIeMBI, 3aTparuBaromell pyrux JInIl, HaXOIAIIUXCS B TON
K€ CUTYAINH, YTO U 3asIBUTEIIb.

430. imenHo TakoW moaxoj ObLI MPMEHEH B MOCTAHOBJICHUU MO Aeny Finger npomus
boneapuu, nyuktel 67-77, B xotopom Cya He cyell HEOOXOIUMBIM OMpPENeNsiTh, ObLT JIH
3asgBUTENIO0 MPUYMHEH 3HAYUTENbHBIM yIiIepO, MOCKOJIbKY COOIIOJCHHE IIpaB YeJoBeKa
TpeOOBaJIO pPacCMOTPEHHs Jeia IO CYLIECTBY (KacaTelbHO MMOTEHIUAIBHOW CHUCTEMHOM
npo0OyieMbl,  BbIpaxkarouieiics B  HEOOOCHOBAHHOM  JUIMTEIBHOCTH  TPaKIAHCKOTO
CYZOINPOU3BO/ICTBA U TMPEANOJIAraeMoro OTCYTCTBHS 3(PQPEKTHUBHOTO CpeAcTBa IPaBOBOU
3aIUTHI).

431. B mocraHoBneHuu mo geny Zivic npomus Cepouu, myHKTHI 36-42, Cynm Takxke
MPUILENT K BBIBOJY, YTO JaKe MPH YCIOBUU, UTO 3aBUTEIIO HE ObUT MPUYMHEH 3HAUNTEIbHBIN
yep6, B jaene ObUTM TOJHATHI HHTEPECYIOIIME BCEX BOMPOCHI, KOTOpbIE TpeOoBaiIH
paccMOTpeHusi. DTO MPOMU3OLLIO BCIEACTBUE HECOTJIACOBAHHOM MPEIEACHTHOW MPaKTHUKU
paiionHoro cyna B benrane B OTHOIIEHUM TpaBa Ha CIPAaBEATUBYIO 3apabOTHYIO IUIATy W
paBHYIO OIUIaTy paBHOIO TPyZa, a UMEHHO, BBIILIATE TOM ke MpuOaBKU K 3apabOTHOM IiaTe,
YTO U ONPEACTCHHON KaTerOpuy COTPYIHUKOB MOJIHUIINH.

432. Amnanoruuno, B nene Nicoleta Gheorghe npomue Pymwinuu, Cya OTKIOHUI HOBBII
KpUTEpU, HECMOTPSI Ha HE3HAYUTEITLHOCTh (DMHAHCOBOTO BO3HATPAXKICHHUS, O KOTOPOM IIllia
peub (17 eBpO), TMOCKOJNBKY Il TIPaBOBOM CHCTEMBI TOCyAapcTBa TPeOOBAIOCH
NPUHIMIIAATBHOE pelIeHre (JeJ0 Kacaloch BOMPOCa TPE3YMIIUU HEBHHOBHOCTH U
paBHOMpPABUS CTOPOH B YTrOJOBHOM CYAOIPOU3BOJICTBE, U 3TO OBLIO MEPBOE MOCTAHOBJICHHE
1ocJIe BHECEHMS MOMPaBOK B HOPMBI BHYTPUIOCYIapCTBEHHOIO TpaBa). B nene Juhas Puric
npomus Cepbuu (IIepecMOTp), 3asABUTEIb O0XaJIOBaJl  BBIILIATY BO3HATPAKICHHS
HA3HAYCHHOMY TMOJHIMEH 3aIllUTHUKY B CyJ€ B XOJIe¢ NPEIBAPUTEIHLHOTO PAaCCIIeIOBAHUS
yrosioBHOro fena. Cya npumien K BbIBOAY, YTO 00)KajdyeMble BOIPOCHI HENb3sl ObLIO CUUTATh
OPOCTBIMU WJIHM, CJEIOBATENIbHO, BOIMPOCAMHU, HE 3aCIIy’KUBAIOIIUMHU PACCMOTPEHHUS I10
CYIIECTBY, MOCKOJBKY OHM OTHOCHJIMCH K pabOTe CHCTEMBI YTOJIOBHOTO MpaBocyaus. Takum
o0pa3oM, BO3pa)kKCHHE BJAcTEH, OCHOBAHHOE Ha HOBOM KPUTEPUH MPUEMIIEMOCTH, OBLIO
OTKJIOHEHO, TOCKOJbKY COOJIOZCHHE IpaB 4YelloBeKa TpeOOBajo PacCMOTPEHHUs Jenia I0
CYLIECTBY.

433. Kak ykazano B myHkre 39 IlosScHUTENbHOW  3aMHMCKW, MPUMECHEHHUE
paccMaTpuBaeMOro KpPUTEpUsS MPUEMIIEMOCTH JOJKHO CIOCOOCTBOBATH IMPEIOTBPAIICHUIO
OTKa30B B JIeJIax, KOTOpbIe, HECMOTpPSI Ha CBOM MPOCTOM XapakTep, MOJHUMAIOT CEpbE3HbIE
BOTIPOCHI, Kacaromipecss MPUMEHEHHsI WIH TOJNKOBaHUs KOHBEHINMM, WM Ba)XXHBIX BOIIPOCOB
KacaTeJIbHO HOPM BHYTPUTOCYJapCTBEHHOT'O TPaBa.

434. Cyn yXe MOCTaHOBHWJI, YTO COOJIIOJICHHE TIpaB 4YeJoBEKa HE TpeOyeT MPOIOIKEHHS
paccMOTpeHHS Kajlo0bl, KOTJIa, HAPUMEP, COOTBETCTBYIONIME HOPMBI IIpaBa U3MEHSIOTCS, U
CXOJHBIE BONpPOCHI ObUIM pa3pellieHbl B APYTUX Jenax paHee (mocraHoBieHue bosbiioit
[Manarer EBponeiickoro Cyna no neny Léger npomusé @panyuu (ACKIFOYSHO U3 CIIMCKA JIEN),
nyHKT 51; pemenue EBponeiickoro Cyna mo neny Rinck npomus @panyuu; MOCTAaHOBICHUE
EBpomneiickoro Cyna mo neny Fedotova npomug Poccuu). To xe Kacaercs Ciy4aeB, KOrua
COOTBETCTBYIOIIME HOPMBI IpaBa ObUIM aHHYJIHpOBaHbI, U kanoba B Cyn mpeacraBisieT
UCKIIIOUUTENIbHO HucTopuueckuil unrepec (pemenue Eppomneiickoro Cyaa mo nemy lonescu
npomus Pymvinuu). AHAJIOTUYHO, COOJIIOACHHUE TIpaB yejIoBEKa HE TPeOyeT pacCMOTpPEHHS
Cynom xanoOsl B citydae, korna Cyn u Komurer MUHHCTPOB NPU3HAIN COOTBETCTBYIOIINN
BOINPOC CHUCTEMHOW mpoOJIeMOi, HampuMep, HEUCIOJHEHHE BHYTPUTOCYAaPCTBEHHBIX
noctaHoBiennit B Poccuiickoii @enepanuu (nocranosienue EBpomneiickoro Cyna mo aeny
Vasilchenko npomue Poccuu), win Pymbiaun (pemenue Eponeiickoro Cyma mo gery
Gaftoniuc npomuse Pymwinuu, pemenue EBponeiickoro Cyma mo apeny Savu npomus
Pymvinuu), win neiictButeabHo B Pecnydmnke Mosgosa (perrenne EBpormetickoro Cyma mo
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neny Burov npomue Mondoswt), nin B Apmenun (pemenune EBporeiickoro Cyma mo aeny
Guruyan npomus Apmenuu). Kpome Toro, B ciydae, Korja AelI0 KacaeTcs IJIUTEIbHOCTH
cyneonoro pasbuparensctBa B ['perum (pemenue Eppomeiickoro Cyma mo geny Kiousi
npomué [ peyuu) umu B Yemickoit PecriyOnuke (pemenue Eppomnelickoro Cynma mo aemy
Havelka npomue UYexuu), y Cyaa ObUIO MHOTO BO3MOXHOCTEH pacCMOTpPETh €ro B
NPEIBIIYIIUX MOCTAHOBICHUSAX. JTOT MOJIXOJ] B PaBHOW CTEINIEHH NMPUMEHUM B OTHOIICHUU
nyonuyHoro ornamenus pemeHuid (pemenue EBponeiickoro Cyna mo aeny Janev npomus
"oviswent eocnasckoli Pecnyoauxku Makeoonus') Wi BO3MOXHOCTH TIOJIyUYEHHUS! CBEACHUHN
WIM KOMMEHTapueB II0 IOBOAY CHEIaHHBIX 3aMEYaHUW WM MPEICTaBICHHBIX Ipyroi
CTOpOHOH Jnoka3arenbcTB (pemenne EBponeiickoro Cyma mo geny Bazelyuk npomus
Vrpaunut).

(b) BbLI0 JW AeJ0 JOMKHBIM 00pPa30M PACCMOTPEHO BHYTPHIOCYAApCTBEHHBIM
cyaom

435. Hakowner, noanyHKT «b» myHkTa 3 ctatbu 35 HE MO3BOJISIET OTKJIOHSATDH kKajoly 1o
KPUTEPUIO TPUEMJIEMOCTH, €CIIM [JeJl0 He IMOJIYYUJO JIOJDKHOTO PacCMOTPEHUsi BO
BHYTPUTOCYIapCTBEHHOM cynie. Llenbio 3Toro npasuia, KBaTU(GUIIMPOBAHHOTO €r0 aBTOPAMHU
KaK «BTOpas 3allUTHas OrOBOPKa», SBIsETCS OOECleYeHHe TOro, 4ToObl OBLIO MPOBEACHO
cyaeOHOE pacCMOTpPEHHE KaXJIOoro Jena, JIMOO Ha BHYTPUTOCYIJApCTBEHHOM, JHOO Ha
eBporeiickoM ypoBHe. Kak yrnmoMmsiHyToO Bblllle, BTOpas 3allUTHAs OTOBOpPKA MOJMYHKTa «b»
nyHKTa 3 craTthu 35 AOJDKHA OBITH UCKIIOYEHA Mocie BCTymuieHus B cuity [Iporokona Ne 15 ¢
nonpaBkamu Kk KonpeH1uu.

436. Takum o00pa3zoMm, IENbI0 BTOPOM 3alIMTHOW OTOBOPKU SIBIISIETCSI HCKIIOUEHUE
CHTYyallMH OTKa3a 3asBUTENIO B mmpaBocyauu (pemenue Eppomneiickoro Cyna mo aeixy Korolev
npomus Poccuu, pemenune Espomeiickoro Cyna mo apeny Gaftoniuc npomue Pymvinuu,
pemenue EBpomeiickoro Cyna mo neny Fedotov npomueé Mondogwl). 3asBUTENIO TOJDKHA
OBITH MPEJOCTaBIEHA BO3MOXKHOCThH IPEJCTABICHHS apryMEHTOB B XOJE COCTS3aTeNbHOIO
mpolecca Mo MEHbIIeH Mepe Ha OJIHOM YPOBHE BHYTPUIOCYAAPCTBEHHOM HOPUCIUKIUU
(pemenue EBpomneiickoro Cyna no neny lonescu npomuse Pymvinuu; petienue EBporneiickoro
Cyna nio geny Stefanescu npomug Pymvinuir).

437. Btopas 3ammMTHas OroBOpKa TAKXKE COTJacyeTcs ¢ NMPUHIMIIOM CYOCHIMApHOCTH,
OTPaXEHHOM, TpEeXJe Bcero, B crarbe 13 KoHBeHIMH, KOTOpBIM TpeOyeT AOCTYIMHOCTH
3 PEKTUBHOTO CpeACTBAa MPABOBOW 3alUTHl OT HApPYLIICHWH Ha BHYTPHUIOCYIAapPCTBEHHOM
ypoBHe. [lo muenuio Cyna, NOHSTHE <«JI€l0» HE CclieyeT NpUpPaBHUBATh K IOHATHUIO
«xanoba», TO ecTb, K xanoOe, monanHoi B CtpacOyprckuii cyn. B mporuBHOM ciydae
UCYE3HET BO3MOXHOCTH  OOBSBICHHMS  HENpPHUEMJIEMbIMH kalo0 Ha  HapylleHus,
00yCJIOBJICHHbIE OpraHaMM BJIACTH NOCJIETHEH HHCTAHIMM, MOCKOJbKY MX JeHCTBHUS, MO
OTIpe/IeNICHUIO0, He MOJIeKAT JAOMOJHUTEIBHOMY PaCCMOTPEHHUIO Ha BHYTPUTOCYJaPCTBEHHOM
ypoBHe (pemenue Epomneiickoro Cyna mo neny Holub npomue Yexuu). Takum oOpazom,
«JIeno» TOHUMAeTCsl Kak UCK, jkajmoba wiM TpeOoBaHUE, IOJAHHBIC 3asBUTEIEM BO
BHYTPUTOCYIaPCTBEHHBIE CY/bI.

438. B pemennn mo aeny Dudek npomus ['epmanuu xanoba Ha YPE3MEPHYIO
JUIUTENIBHOCTh TPaKIAHCKOTO CYIONPOU3BOJCTBA MO HOpPMaM HEMEIKOro mpaBa He ObLia
HaJJIexKamuM  o0pa3oM  paccMOTpeHa BHYTPUTOCYJApCTBEHHBIM  CYJIOM, IOCKOJBKY
s deKTUBHOE CpPEICTBO MPaBOBOW 3alUTHI emie He Obuto BHeapeHo. CreaoBarenbHO,
KpUTEpUN HE MOT OBITh MPUMEHEH B 3TOM citydae. B mocranoBienuu no aeny Finger npomus
boneapuu, nynktel 67-77, Cyn mpuiien K BbIBOJY, YTO TJIaBHBIM BOIPOCOM, HMOTHSTHIM B
nene, SBJSUICS HWMEHHO BOIPOC O TOM, MOXET JM MpPETeH3Us 3asBUTENs KacaTelbHO
IpernonaraeMoii HEoOOCHOBAaHHOW JUIMTENBHOCTH CyAeOHOro pa30upaTenbcTBa  OBITH
HaJJIeXkKalM 00pa3oM paccMOTpPEHa Ha BHYTPUTOCYAApCTBEHHOM YypoBHE. Takum o0Opazom,
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CJIy4ail HE MOT CUMTAThCA YAOBJIETBOPSIONIMM BTOPOM 3aIIMTHON OroBOpKe. TOT ke MOAXO.
ObUT mpuHAT B mocTtaHoBieHuu EBpomeiickoro Cyna mo neny Flisar npomus Cnosenuu,
nyHKT 28. Cya OTMETHJI, 4TO 3asBUTENb >KaJIOBaJCs MMEHHO Ha OTCYTCTBHE HaAJIEXKAIEro
pacCMOTpEHMsI €ro Jejla BHYTPUIOCYAApCTBEHHBIMHM cynaMu. OH Takke OTMETHJI, YTO
Koncturynuonnsiit Cya He paccMaTpHBall KalnoObl 3asiBUTEINS KacaTeIbHO MPEIoaraeMoro
HapylIeHUs TapaHTHil, npenocrasieHHbIX craThell 6 KonBenumn. CootBercTBeHHO, Cyn
OTKJIOHWJI BO3pa)K€HHE BJaCTe Ha OCHOBaHMM paccMaTpuBaeMoro kpurepus. B
nocraHoBineHun EBponeiickoro Cyna no neny Fomin npomueé Monooewi, 3asiBUTENb
JKaJIoOBaJCsl MO CTaTbe 6, YTO CyAbl HE NPUBENIM JIOCTATOYHBIX OCHOBAaHUM ISl CBOMX
peleHui, NpU3HAKIUX €€ BUHOBHOM B aJMUHUCTPAaTUBHOM IIPaBOHApyLIEHHH. B 3TOM
cinyyae Cya OIHOBPEMEHHO paccMaTpuBajl BOIPOC O TOM, ObliIa JiM ee kajio0a HajeKaluum
00pa3oM paccMOTpeHa BHYTPUTOCYIAPCTBEHHBIMU CYAaMHU O CYIIECTBY, B UTOT€ OTKJIOHUB
XKao0y Ha OCHOBaHUM KPUTEPHs], U OTHOBPEMEHHO MPU K BEIBOY O HAPYILIEHUU CTAThHU 6.

439. Yto KacaeTcs TOJIKOBAHHS TIOHSATHS «HAJJIekKalle», HACTOSAIIMKA KpUTEpUil He
TOJIKYETCSl TaK K€ CTpPOro, Kak TpeOOBaHME CIIPaBeIIMBOrO pazOuparenbcTBa MO cTaThe 6
(pemenue EBpomneiickoro Cyna no neny lonescu npomuse Pymwvinuu; petienue EBporneiickoro
Cyna mo neny Liga Portuguesa de Futebol Profissional npomue Ilopmyeanuu). XoTsl, KaK
pasbsACHEHO B TOcTaHOBIeHMH EBpomeiickoro Cyma mo geny Sumbera npomus Yexuu,
HEKOTOpbIE HEIOCTATKM C TOYKH 3pPEHHS CIPaBeAJUBOCTH CYJIeOHOro pazOuparenbcTBa
MOIJIM, B CHJIY CBOETO XapakKTepa M CTENEHH MPOSBICHUS, BIMUATH HA TO, YTOOBI JEIO
CUMTAJIOCh PACCMOTPEHHBIM «HaJIekKAIUM 00pazom» (moaromy Cyn mpuien K BHIBOAY, YTO
HOBBIW KPUTEPHIA HE IPUMEHSUICA B 1iene Fomin npomue Mondoewr).

440. Kpome TOTO, MOHATHE «HAIJICKAIIMM OOpa3oM pPacCMOTPEHHOE» He TpeOyeT OT
rocyJapcTBa  PacCMOTPEHHsT IO  CYIIECTBY  JIOOOrOo  HMCKa, MHOJAHHOTO  BO
BHYTPUTOCYIapCTBEHHBIE CYJIbl, KOTOPbIII MOXET OBbITh SIBHO HEOOOCHOBaHHBIM. B pemenun
no neny Ladygin npomué Poccuu Cyn TOCTaHOBHWI, YTO B Ciydasix, KOTJa 3asBUTEINb
OBITa€TCS TOJaTh WCK, SIBHO JIMIIEHHBI OCHOBaHMM € TOYKM 3pEHUS HOPM
BHYTPUTOCYIaPCTBEHHOIO MpaBa, MOCIEIHUNA KPUTEPUH 110 MOANYHKTY «b» IMyHKTa 3 CTaThu
35, TeM He MeHee, yIOBIETBOPEH.

441. B cnyudae, Korja Jeli0 KacaeTcs MIPeAnojaraéMoro HapyluleHUsi, COBEPILIEHHOTO
MOCJICTHEW MHCTAHIIMEH BHYTPUTOCYIAPCTBEHHOM MPpaBoBOi cucteMbl, Cy1 MOKET 000NTHCH
0e3 TpeOOBaHUS HAMJIEKAIIETO pacCMOTpeHHus. MHoe ToIKOBaHHME BOCHPEIMSATCTBOBAIO OBl
OCTaBJIEHUIO HcKa 0e3 ynoBierBopeHus CyaoM, HE3aBUCUMO OT HE3HAUUTEIbHOCTH Kalo0bl,
€CJIM IPEAIO0araéMoe HapylIeHHe IPOU30LUI0 HA OKOHYATEIbHOM BHYTPUTOCYJapCTBEHHOM
ypoBHe 1opucaukiinu (pemieane Eppomnetickoro Cyma o aeny Celik npomue Hudepianoos).
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ITPAKTUYECKOE PYKOBO/ICTBO I10 KPUTEPUSIM ITPUEMJIEMOCTH
AJI®ABUTHBINA YKA3ATEJD JEJ, HA KOTOPBIE JIAHBI CCBLIKH

[IpenienenTHas mMpakTUKa, TMPUBEJIECHHAS B HACTOSIIEM PyKOBOJICTBE, BKIIIOYAET B ceOs
MOCTAHOBJICHUSI U PpEIICHUs, BbIHECEHHbIE EBpomeiickum CynoM Mo mpaBaM YeloBeKa, a
TaK)Ke peleHus u qokiaael EBponelickoii Komuccun no npaBam yenoBeka.

Ecnu mHOE He yKa3aHO, BCE CCBUIKM J€Jal0TCid Ha MOCTAHOBIIEHHE MO CYLIECTBY Je€a,
BbiHeceHHOe manaToii Cyma. CokparieHue «(peiL)» O3HadyaeT, 4TO IMUTHPYETCS pelIeHUe
Cyna, a cokpamenue «[bII]» o3nauaer, uro aeno paccmarpuBaiiock bonbiioit [TanaToi.

l'unepccebiky Ha nena, NpUBeIeHHBIE B 3JIEKTPOHHON Bepcun PykoBoacTBa, BenyT B 0a3y
nanaeix  HUDOC (<http://hudoc.echr.coe.int>), kotopas obecrmeunBaeT IOCTyNl K
npeneaeHTHo mnpaktuke Cyna (mocranosnenus bonbmioi I[lanatei, [lanat u Komureros,
peuieHuss, KOMMYHULMPOBAHHbIE [€7a, KOHCYJIbTAaTUBHBIC 3aKIIFOUEHUS W IOPUINYECKHE
CIpaBKH #3 WH(OPMANMOHHOTO OMJIIETeHs] MO TpeleNeHTHON mnpakTuke), Komuccuu
(pemenus u nokiaasl) 1 Komurtera munuctpoB Coera EBpomnsl (pe3ostorun).

Cya BBIHOCUT TIOCTAHOBIICHUS M PEIICHUS HA aHTIUHCKOM | (WIK) (PpaHITy3CKOM SI3BIKAX,
nByx opuruanpHbIX s3bikax Cyna. HUDOC Takke coaepKuT mepeBoabl MHOTHX BaXKHBIX JIEIT
Ha MOYTH TPHUALIATH HEOPUIMAIBHBIX s3bIKOB CoBeTa EBpOIBI M CCHUTKM MPUMEPHO HA CTO
MHTEPAKTUBHBIX COOPHUKOB MPELIEIEHTOB, CO3JaHHBIX TPETHUMH CTOPOHAMH.
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	– вопросы погребения усопших членов семьи, когда статья 8 также применима, причём Суд, порой, не уточняет, относится ли вмешательство к праву на уважение частной или семейной жизни. Примеры: длительная задержка со стороны властей в выдаче тела ребёнка...
	– отсутствие четких положений законодательства, предусматривающих уголовную ответственность за тайную съемку обнаженного ребенка в случае, когда у государства имеется позитивное обязательство по обеспечению наличия достаточных положений в уголовном пр...
	– обязательство по обеспечению получения заявителями важной информации, позволяющей им оценить возможные риски для здоровья и жизни (постановление Европейского Суда по делу Vilnes и другие против Норвегии).
	(ii) Личное пространство

	– право лица на собственное изображение и фотографии (постановление Европейского Суда по делу Von Hannover против Германии, пункты 50-53; постановление Европейского Суда по делу Sciacca против Италии, пункт 29; постановление Европейского Суда по делу ...
	– репутация физического лица (постановление Европейского Суда по делу Chauvy и другие против Франции, пункт 70; постановление Европейского Суда по делу Pfeifer против Австрии, пункт 35; постановление Европейского Суда по делу Petrina против Румынии, п...
	– файлы или данные личного или общественного характера (например, сведения о политической деятельности лица), собранные и хранимые службами безопасности или другими государственными органами власти (постановление Большой Палаты Европейского Суда по де...
	– информация о здоровье лица (например, информация о ВИЧ-инфицировании: постановление Европейского Суда по делу Z. против Финляндии, пункт 71; постановление Европейского Суда по делу C.C. против Испании, пункт 33; или репродуктивной способности: поста...
	– надзор за общением и телефонными переговорами (постановление Европейского Суда по делу Halford против Соединенного Королевства, пункт 44; решение Европейского Суда по делу Weber и Saravia против Германии, пункты 76-79), хотя и не обязательно с привл...
	– видеонаблюдение в общественных местах с записью, сохранением и последующим обнародованием информации (постановление Европейского Суда по делу Peck против Соединенного Королевства, пункты 57-63);
	– наблюдение за лицом при помощи спутниковой системы навигации, а также обработка и использование полученной в результате наблюдения информации (постановление Европейского Суда по делу Uzun против Германии, пункт 52);
	– видеонаблюдение работодателя за сотрудником (решение Европейского Суда по делу Köpke против Германии, касательно кассира супермаркета, подозреваемого в воровстве);
	– постановка на учет в полиции и наблюдение за физическим лицом ввиду его участия в правозащитной организации (постановление Европейского Суда по делу Shimovolos против России, пункт 66).
	(iii) Личность и личная автономия

	– право на личностное развитие и личную автономию (постановление Европейского Суда по делу Pretty против Соединённого Королевства, пункты 61 и 67, по поводу решения лица избежать такого конца жизни, который представляется ему недостойным и мучительным...
	– право лица решать, каким образом и когда должна окончиться его жизнь, при условии, что оно будет в состоянии свободно выразить свою волю на этот счёт и предпринять соответствующие действия (постановление Европейского Суда по делу Haas против Швейцар...
	– недовольство заявителей существованием нормативного ограничения их способности выбирать, при консультации со своими врачами, способ медикаментозного лечения с целью возможного продления жизни (постановление Европейского Суда по делу Hristozov и друг...
	– право на получение информации в целях выяснения происхождения лица и личностей его родителей (постановление Европейского Суда по делу Mikulić против Хорватии, пункт 53; постановление Большой Палаты Европейского Суда по делу Odièvre против Франции, п...
	– отсутствие возможности у ребенка, оставленного при рождении, получить доступ к информации, не раскрывающей личность, касающейся его (ее) происхождения или разглашения личности его матери (постановление Европейского Суда по делу Godelli против Италии...
	– брачный статус личности как неотъемлемая часть его или ее личной или социальной идентичности (постановление Европейского Суда по делу Dadouch против Мальты, пункт 48);
	– определение положений права, регламентирующих отношения отца с его предполагаемым ребенком (например, в отношении разбирательства об оспаривании отцовства, см. постановление Европейского Суда по делу Rasmussen против Дании, пункт 33; решение Европей...
	– этническая принадлежность (постановление Большой Палаты Европейского Суда по делу S. и Marper против Соединённого Королевства, пункт 66; постановление Европейского Суда по делу Ciubotaru против Молдовы, пункт 53) и право представителей национальных ...
	– сведения о личных религиозных и философских убеждениях (постановление Большой Палаты Европейского Суда по делу Folgerø и другие против Норвегии, пункт 98);
	– право на установление и развитие отношений с другими людьми и внешним миром (постановление Европейского Суда по делу Niemietz против Германии, пункт 29);
	– задержание и обыск лица в общественном месте (постановление Европейского Суда по делу Gillan и Quinton против Соединенного Королевства, пункты 61-65);
	– обыск и изъятие имущества (постановление Европейского Суда по делу McLeod против Соединённого Королевства, пункт 36; постановление Европейского Суда по делу Funke против Франции, пункт 48);
	– социальная связь иммигрантов с обществом, в котором они постоянно проживают, независимо от наличия или отсутствия «семейной жизни» (постановление Большой Палаты Европейского Суда по делу Üner против Нидерландов , пункт 59); постановление Европейског...
	– запрет на въезд и транзитное перемещение по Швейцарии, который был наложен на заявителя в результате внесения его имени в список, прилагаемый к Федеральному постановлению о движении «Талибан» (постановление Большой Палаты Европейского Суда по делу N...
	– загрязнение окружающей среды, которое может отразиться на самочувствии или комфорте лица, а также лишить его возможности пользоваться своим жилищем, отрицательно сказавшись в итоге на его частной и семейной жизни (постановление Европейского Суда по ...
	– произвольный отказ в гражданстве при определенных обстоятельствах, несмотря на то, что право получения конкретного гражданства не гарантировано само по себе Конвенцией (решение Европейского Суда по делу Karassev против Финляндии), и несоблюдение обя...
	– имя и фамилия заявителя (решение Европейского Суда по делу Mentzen против Латвии; постановление Европейского Суда по делу Burghartz против Швейцарии, пункт 24; постановление Европейского Суда по делу Guillot против Франции, пункты 21-22; постановлен...
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